Judicial Methodology

Methods for Case Studies in Labor Contract Law

S T ik
SRAFEROISHTIS
(B2M )

iifﬁ
EE A EN

i

#

Sa H

B
3

5]
=1

[ % i H it

HHHHHHHHHHHHHHHHHHHHHHHHH




s H 5 ik
FH & EIERGSTTE

(55 2hk )

B X %8 % Kk
EEEREMHEINN

B3 T IC PN
Dr. Kai Thum
Dr. Evelyn Henning
B35
o

[ & ) AR AL

CHINA LEGAL PUBLISHING HOUSE



BBERFE (CIP) ¥iE

EHRIERTNE . B RERBI Ik 7 BERE
HeEbe, EEERSEIE . —2 ). —Jts: hE

i AL, 2015, 1
ISBN 978 —7 - 5093 - 5955 - 6

[.O%- 1I.0OH- O W O¥FzhaR-4&

[ - &4 - E V. DD920.5

A B 50 CIP Bl (2014) 55292134 5

HRg B (2qn - 2qn@ 126. com) AL JABR

HEit #

ERERAE: FHARERBISWAE ($25K)

FALU SHIYONG FANGFA: LAODONG HETONGFA ANLI FENXI FANGFA (DIERBAN)

FEHR/HFL T, MEEERSENS
L8/ BBk

Ekil/ = i S tE ENAE A BR/A 7
FF4/730 x 1030 Z£K 16

JRK /2015 4E1 A5 1 [R

Epgk/ 13.25 F%/ 180 T
2015 4E 1 A58 1 EIRI

o B ik ] BOR AR

45 ISBN 978 -7 - 5093 - 5955 -6

PR — k2 5

1K B 4% 100031

Pt http: //www. zgfzs. com
TIAEHABAIE: 66033393

EHr: 48.00 G

{HPEH ;. 66026508
1. 66031119
HRIBIPEIE: 66067023
BRI AR AR IS : 66033288

(AP ERERM, 5 A% 5P 552 HHEZAR, ©i5:010 -66032926)



R & —

REZFRERGH LA RN A RN E WU A RIS EUE LY “RBE
7, OAANT RAEEH, BEEEEREAEAN R EMBE S £ U RN A
Wi, KARGWE—EM. ARERANLERRTHAER —FEMNEL W, ELke
ERTENERMCTGE —H R T : wBAEA G — 1y, B B IRk Py
BRWERHER T %, FHRAABATPARERLEANE N BN RHLZH, 2
MEREORENTH—ERARENARRRER, AFEibWEX L, £z
ERFEEHRNEERRER TR RRAREAHE ARG R EF L R LARE
WEERXEEHE,

EXRATFREARBARAR TEN AR EERINY, S5%—H%K
ATHIRER AN, ¥7, HEHBHER, B198£F4 ERETEREL
REERGENMK SR A+ S M BB R T2 BNE, WEBRAE. Bk,
THEFSNGR, AR FPENES, SATENEE, RABENEAM 3
CHNE . XRHE) AHEMH, BHLE®, EXHBNHENIRS 5w
WEBDART, MAMREOIN T ABET S, RELAS, HTHFEH. &4
ERAARKMBREENR, EEAN -+ SHMBEINE L, dAEHFEnE
PIAHATT 98, RATH LRy 5 0 £ 45 WK, BE 2 b 48 R o 48 % B 3 91 4T
WERR, bRETFRETNEEROM,

WHUR—F, HHEEE, RRHALERATRHEWEL, HABKR, &
MEETEENIRFRE AR, BB UHRTEREE, AEHLS 45
ARNBERTTHR, UG HERELANER, CF LA RRARCR L NS
o

4

i

s %
Sy,
e e

e
}
4k
F
T
w~



Preface

Ronald Myles Dworkin, an American legal scholar, defines a “hard case” as a case
where the judge is required to move beyond the rules that are explicitly articulated in legal
texts (such as constitutional provisions, statutes, and cases) and refer to principles. Dwor-
kin argues that the judge must apply the right methods of legal interpretation and value
judgment to reach the only correct decision in a hard case. Although it is still controversial
whether “the only correct decision” exists as such, the objectivity and unity in application
of law would not necessarily be impossible: we may consider that a judge has, to some ex-
tent, fulfilled the intrinsic requirements of unity of application of law if he or she applies the
law in a way that is united and measurable by objective standards to make an adjudication
that both fits within the framework established by legal rules and at the same time is true to
the basic values of law. In this way, the German practice on application of law, known for
its soundness and precision, is of great reference value for China to further develop and im-
prove the application of law.

As a national training body for judges and an institution subordinated to the Supreme
People’s Court of the People’s Republic of China, National Judges College of China has
been dedicated for years to the friendly exchange and cooperation with foreign countries,
drawing upon the good experience of other countries. Since 1998, the College has, jointly
with Deutsche Gesellschaft fiir Internationale Zusammenarbeit ( GIZ) GmbH, offered more
than twenty sessions of training courses on the application of criminal , civil and administra-
tive laws. Cases were selected for the training courses from those accordingly filed in the
People’s Republic of China and were solved by applying Chinese laws, while using German
case analysis methods (e. g. inductive reasoning and relation analysis) to reach decisions.
During the training, most participants found both inductive reasoning and relation analysis
logically rigorous and highly enlightening methods for Chinese judges to refer to when they

analyze cases and apply the law. As a collection of representative cases which have been



fully discussed in the training courses, this series of books embodies the achievements of Si-
no-German cooperation on the training of judges and is a testimony to the hard work and
thoughtful decision making of judges from both sides.

The first edition of this book was sold out one year after its publishing, demonstrating
its accessibility to all sectors of society. For this second edition we have taken into regard
the questions, opinions and suggestions raised by the judges during the training courses and
correspondingly revised some parts of this book on the basis of its original contents in order
to better fulfill the demands of our readers. We are grateful for any comments and sugges-

tions to this book from our legal colleagues.

Huang Yongwei
President of National Judges College of China
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Case Study Methodology-Preface

Since 2000 the Sino-German Legal Cooperation Programme of the Deutsche Gesell-
schaft fiir Internationale Zusammenarbeit GmbH ( GIZ) and China’s National Judges College
have been closely working together in conceiving and carrying out long-term and short-term
training courses on judicial methodology in civil, administrative and criminal law. In 2012,
we began publishing the training material used in those courses, which marks another sig-
nificant milestone in our longstanding and successful cooperation.

We are proud to present the 2™ edition of this Judicial Methodology-Methods for Case
Studies in Labor Contract Law to our Chinese colleagues. The fact that the book has seen
two editions within only two years is a reflection of the high demand for such training materi-
al.

Both our training material and our training courses aim at supporting the efforts of the
PR China’s authorities to establish a socialist market economy based on the rule of law.

Therein lie significant challenges not only for the legislator but also for all those who would

implement legal acts in their daily practice including judges, civil servants, attorneys-
at-law, among others. Over the long run, the implementation of law will only be successful
if its outcome is predictable. Otherwise, the law and the acts undertaken for its implemen-
tations may not truly be accepted by the public as binding and reliable guidelines for con-
duct. Such a prerequisite for successful implementation of law, however, cannot always be
met, since legal acts are often complicated and not easily understood, even by trained legal
professionals. Sometimes they are unclear, ambiguous or even incomplete and thus unable
to cover all the various situations that may occur in real life. This is why a methodology of
law application is essential for enhancing the predictable and comprehensible results.

It is self-evident that this ambitious aim can only be achieved through professionally
trained staff. Therefore, thorough training of those in charge of the application of law is es-
sential.

We are confident that this Judicial Methodology-Methods for Case Studies in Labor Con-

tract Law will be helpful to all those who wish to improve their professional capacity in im-



plementing the Chinese labour law. The German methodological approach presented in this

«

book is characterized by the “subsumption technique” ( Subsumtionstechnik) , a method
used for solving cases were the facts are already clear, and the “relation technique” ( Rela-
tionstechnik) , a method used for solving cases where the facts are unclear. This methodolo-
gy has a long and deep-rooted tradition in the German legal tradition. Iis teaching in the le-
gal education and application in the legal practice ensure that all legal professionals have
the same approach to solving legal cases.

The subsumption technique is completely independent from the content of the jurisdic-
tion where it is applied. Thus, it can be used for resolving cases under German law, under
Chinese law or under any other law applicable, as the case may be. The relation technique,

on the other hand, reflects basic principles of the German civil procedure law which in parts

are different from those of the Chinese civil procedure law. However, the structure of the

relation technique can be adapted to procedural rules even if they rely on different prin-

ciples by adapting this structure to the given procedural system.

Accordingly, the case studies presented in this book serve as examples of how the Ger-
man methodology can be applied to cases under Chinese law. We should stress that we are
experts only in legal methodology and not in Chinese law itself. Nevertheless we have done
our best to adapt the German methodology to, as accurately as possible, reflect the specific
characteristics of Chinese law. Nevertheless, we kindly ask for indulgence for any errors
made as regards the application of Chinese law.

We hope that our Chinese colleagues, judges from Chinese courts at all levels, from all
regions and provinces of PR China, will find the case study methodology helpful for their
work. Then the aim of this book would be achieved.

On behalf of GIZ’s Sino-German Legal Cooperation Programme, I would like to thank
all the organizers and supporters of this publication. I am particularly grateful to the Nation-
al Judges College, notably President Huang Yongwei, Vice President Feng Wenli and Ms.
Wang Xiaofang, head of the International Department, for their continuous support and
long-lasting trustful cooperation.

The development of and fundamental improvements to the training material are mainly
owed to the efforts and achievements of Prof. Dr. Evelyn Henning, whose long-term profes-
sional practice as a judge in Germany, as a trainer and an academic teacher facilitated the
high quality of our course material. Many German judges who have joint us over all those

years as trainers in our courses made valuable contributions to the development of the course



material. German judge Dr. Johannes Schlichte, who is in charge of the judicial training
and exchange activities of the Sino-German Legal Cooperation Programme, was responsible
for the revision of this book for its 2" edition and the coordination of our team. Ms. Hu Lan
and Ms. Wan Di have also put a lot of effort into this book. I would like to thank all of

them very cordially.

Ul
Dr. Jorg Binding

Programme Director

GIZ Sino-German Legal Cooperation Programme
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