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THERE are two main legal systems in the world: one
is civil law system under which written statutes play an
important role, and the other is common law system
whereby case law has been in a dominant position.
Chinese legal system roughly belongs to the civil law
system because written statutes are the main sources of law
in China, although some scholars would name it as an
independent “ Chinese Legal System.” The differences
between civil law system and common law system are not
only reflected in the forms of the law (written statutes or
case law), but also reflected in the methodologies of
teaching and studying the law. While a law student in
China normally learns the general theories of law and the
framework of the written statutes, a law student in a
common law country would read cases from the day he
enters law school. Therefore, understanding and
analyzing cases is one of the most fundamental skills that a
common law lawyer must possess. This book will focus on
common law case analysis and legal writing, and Part I
will introduce the basic features of common law.




Chapter 1
COMMON LAW

1.1 Law

What is the law? Even experienced judges, law
professors, or lawyers may not be able to give an answer
to it right away. Even if they may, the definitions given
by different people are different. It is almost impossible
to give an accurate definition of “law” that covers every
aspect of it. There is simply not a unified or all-inclusive
definition of law. It is probably wiser not to probe the
exact meaning of law; instead, it is more important to
understand what the law is mainly comprised of, who
made the law, and what will happen if the law is not
observed.

Among the various definitions and descriptions of
law, one commonality is that they all agree laws are rules.
There are many rules in our life but only the legal rules are
laws. Webster’s New World Dictionary defines a legal
rule as

a) a regulation or guide established by a court
governing court practice and procedure;

b) a declaration, order, etc. made by a judge or court
in deciding a specific question or point of law;

¢) a legal principle or maxim.

This description of legal rules is not complete because
in common law system legal rules require the participation
of government in their creation and enforcement and may
be made by the legislature, the executive, and the
judiciary. The laws made by the legislature are called
statutes or acts; the laws made by the executive are named
administrative regulations or administrative rules; and the
laws made by the judiciary in the course of deciding cases
are known as case law. The executive and the judicial
courts have power to enforce the law. Any disputes will be
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resolved and any person who fails to observe the law will
be punished through the procedure provided by the legal
rules.

Therefore, law can generally be understood as rules
and the underlying policies for guiding or regulating
people’s behavior in society. It is the regime that orders
human activities and relations through systematic
application of the force of politically organized society, or
through social pressure, backed by force, in such a
society. BracksLaw Dicrionary(9th Ed.) 962 (West 2009). It
tells people what is allowed to do and what is not allowed
to do, what procedures must be followed, and what
happens to those who do not follow them. Law defines
relations among individuals and groups and helps people
arrange or conduct their business with greater security.

1.2 Common Law

Common law is also called case law or judge-made
law, which is the basis of law in countries that have been
at some time under British influence, with England and
the United States as the representative countries. This
system had been well established since 1215 and it
“originates from English law, consisting of the decisions
given by English judges in tens of thousands of individual
disputes, as set down in records and reports published over
the past five hundred years.” Michael H. Whincup,
Contract Law anp Practice, Tre Encusn Svstem anp  CoNTINENTAL
Comparisons 1-2 (3d Ed. , Kluwer Law Int’l 1996) .

Owing to the underdeveloped economy and the difficulties
for people to travel around, the British communities in their
early history were small and isolated. Justice was
maintained by local courts through applying local customs
and rules which were divergent and different from
community to community. Since the Norman Conquest in
1066, the English had started to establish a stronger
centralized legal system. They divided the whole country
into circuits which judges would follow and administer
justice. They decided not to write down all known laws on
paper. “They won basic rights from their rulers, such as
Magna Carta from King John in 1215. For the rest, they
contented themselves with the developing courts and with
trials by jury for contests between individual citizens over
property, personal injuries and contracts.” Zhongcheng
Chen, A Seiection rRom Lecar Literature N Encusa 17 — 18
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(Shanghai Translation Publishing Co. 1987). As the
judges became more established in their traveling of
circuits, the King created new legal rules for the whole
country in order to unify the rules on the land, and
gradually, local customs were replaced by these unified
new rules. Since these legal rules were commonly applied
throughout the whole country, they eventually became
known as the common law.

In the beginning of common law, there were few
statutes or written laws, and judges would look to prior
similar cases for guidance. The prior cases are called
precedents. Later on, the English Parliament started to
enact acts to define specific crimes and to prescribe
penalties. These acts were relied on by judges when
resolving disputes; they gradually formed part of the
common law. Judges and the members of Parliament made
British law by bits and pieces. Therefore, the English
common law is composed of custom, tradition, decisions
by judges in specific cases, and acts of Parliament.

After the common law had been established in
England, it started to spread and develop in the countries
under the British influence. For example, it has become
the most important single root of the American legal
system. Now English law and American law constitute a
legal family with a closer relation to each other than is the
case of the civil law system. The following excerpt may
help us better understand the development of American
legal history:

American legal history begins with the first
English settlement in Jamestown, Virginia in 1607.
Its phases comprise the history of the English colonial
period, the Declaration of Independence by the then
thirteen colonies in 1776, the period of state
formation ( 1776-1788 ), and the period of
independent statehood of the “United States” which
began with the ratification of the Federal Constitution
(1788) and the assumption of office by President
Washington (1789). During the colonial period
English law was in force, statutory law as well as case
law. It was supplemented by colonial legislation
tailored to local conditions and needs. The different
colonies varied in their legal structure and, with it, in
the legislative competences they possessed. Some of
them were provinces of the Crown and were subject to
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a royal governor. Others were administered by
private companies or groups on the basis of a Royal
Patent, while a third group were independent legal
entities chartered by Royal Patent and therefore
possessed greater independence from the English
Crown.

The revolution resulted in reactions against the
application of English law. The legislation of some of
the states prohibited the citation of English decisions
which had been rendered after independence; alone
the circumstance of the adoption of a written
constitution appeared “as a breach with the English
tradition.” Louisiana, admitted to the Federation in
1812, continued to follow its French law tradition,
adopted codifications modeled after the French
example (among them a Civil Code) and adheres to
this tradition into modern times. In Western and
Southwestern States there is still today a remarkable
influence of originally Spanish and French legal
concepts, for instance, in the area of family property
law. In general, however, the nineteenth century
saw a return to English legal tradition to which the
great works of James Kent and Joseph Story
contributed decisively. Blackstone’s Commentaries
first appeared in America in 1803 and facilitated
access to English law.

Legal methodology, legal language, and the
basic concepts of private law in the United States thus
are still “English” today and many State statutes
provide expressly for the reception of English
Common Law. Approximately at the time of the
American Civil War (1861-1865) the English and
American legal systems began to grow apart.
American legislation increasingly modified and
developed the case law of the common law and
judicial decisions superimposed an “ American gloss”
on the received common law. American courts today
rarely refer to English decisions. The legal literature
seeks solutions for modern problems in the structure
of its own law, at times under consideration of
English developments in comparative perspective.

See Peter Hay, A~ Intropucmion o Uniep Stames Law (American
Elsevier Pub. Co. 1976).





