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M5, B M is F H B T 90%, /DS 1 i 4 3 I e 40 i
HRAE & FIALN LB 0kt e, MHREGKF 7 X5 & 35 T 3% 7 X
{ifi S e M1
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Sk ARV R R A AR 4G LIRS BT UE AR AR A, M
RAATH SMFLEZEERCR, dtiR KA a5 SURBGERA 77 AT BE
HE “eFSeL” WREEMSR. 5 9HET ML, W
M CERE” B OCMhET EMERR, DERBkE SR LR, R THEY
SR = PR A R R . AR ISR RIS E B /Y
ik,
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FAAL, Tt RAfF I XS ARG A R B 1
Weo —JrH, BRREAT R0 F R LA E W B R AURSL A
A, LRRBUTAIFRBBREGEHESR, A5 B S—BRAUT A
A, EBIEARZARI AT MEAZ R AR . i, 78
(LML) 5 139 P RER T REM FEREFRMN - “BoEaud ke
RANAURI F WL 5 —Jrm, & AR 5 0 A 3
EAERACNEERY, 23 “FEeEF” FARRE], RIEIR SRR SRR
BRI R B AE H B A b . TRIPs 56 45 2555 — 3K BN ZER 46 29 [
R AL LS “ T BAME (adequate to compensate for the
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WEHE (L) 58 65 KEBE—HIME, “RILE ARG B2
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K A48 B R o kAR (T2 40 E ) SRR A AR sk (TR A
i SRR 47 ). RIERAGEEIE, “SEPRHK" MUEHERELEE
M SEBR R (FRAR I T BT 24005 ), A A N AR A58 PR R AT A
BRI R s R (THRARE . TR M fe sl R Al 4k ). (HISEH,
2R 1 R R AAT A B S B & AR REAR 18 i
B 3% 2 ) 2

B % ) R RE IR A, 400 735 T A PR 2 5 3 D il 2 4 7 0 2
AR, EE (LR B 139 FH ZIHHE - R ERLEORK
AGRRARIRE AR A" TEEFE R ZAE R BARAH R R
( konkreter Schiden )", #i§ f4J 18 2 I 2 (AR A K 52 140 3 R R A= il
BPRES. B, ERA D FRAUT K LS E ARl a5, AR
BUASIE N &R FERRI @A A 4R, B “FrA s i 69 M )
wm @,

5 H 5 H AR MR 3 F BN R A5 iR KA
#& (Lost Profits )" J& X E LA X LR MEFW N ITE L2 —,
36 e 12 Be Xt F % AL B2 E R i 33 R 4 64 & F) A% 243 F 4F
th o€ Y& E BE4E ) & (damages adequate to compensate for the
infringement ), RANAA BEIE A A R R AR A B R A RE S BLRY
B R, DU B B RS AN B B A R Bk A 25, @ H
A (ERNE) 5102 KB AR WM T BERHEAK:

@ ZREFE. RR, KM CRRP AR E A . RS RE), 8 Cniima)
2016 4F45 5 3, 5535 9l.

(2 Mommsen, Friedrich, Beitraege zum Obligationenrecht 11 : Zur Lehre vom Interesse.
Braunschweig 1855, S.11.

@ 35US.C § 284,

(@) See Aro Manufacturing Co. v. Convertible Top Replacement Co., 377 U.S.476, 507. ( 1964 )
( had the infringer not infringed, what would the patent holder have made ? ) ; Livesay Window Co. v.
Livesay Industries, Inc., 251 F. 2d 469, 471-72, 116 USPQ 167, 168-70 ( 5th Cir. 1958 ) (if
in all reasonable profitability, the patent owner would have netted from the sales denied to him is the

measure of his loss, and the infringer is liable for that ) .
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N SEFRI S, RAGEAGEEE S TIEM, JFH, —#lhLFRA
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M f i — Fp R, “RAGRA” —BFHN “Infringer’ s Profits”, #
KEIME A 5 KRR P A Y158 (Unjust Enrichment )+ 704 {BLH)
“Disgorgement”, “Disgorge” B} “mtif” Z &, 8RR IFRAMHER “i&
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HE CERIEE) 9 65 FE—FME « “LFRUKMELISER), [
A BRAZ AU AR AT AR A5 B9 R 4 0 . " A G )k i AR 44 T LA
B AR, BHA (LRI 5102 F£5 ZE : “AXARBRL
BEATAMFR A BREAEFBRAXE R LABRATZRE N
], “REEMM" FANSHEME—ERE LEd e s
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TEPEE i) & AR, 5B AT LARE R AGRA (“Herausgabe
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hE (BRI 865 KE—FHE “BRAAMNREIFBERAK
oA S AT, RBIZSAFTRAROERESERET ., BiEH
ML B LIEARA| AR B LB RAT A P ISR L7, BERKRA
VPRl SRR B “RENARITRT .

fBE (LRE) B 139 FEZFHE : “MEATHLTAXTR
BAE K IFAE R H T f i AT TR A", 2FEFRZA “Lizenzmethode
(VP87 )7,

HA (LRE) 8102 FZ=ME : “FHARARE A EHERA,
S THR#ERTAMERET T EARIEAERRGA, K48 T
FhZEAEAGLH, AT ZIREGLMHE LB TR
A AR 2 ER B Y AR, AR R R Rk R iR
SREVFRTH )", AT 9B Bt R — R e FldE . ©(EEE S R
MM A YRR el ORI, AT S A Y TRAL
NHEER T L FmiR AT “FH4E", Toiei kM 35 27 = A AR AR
ARG . 5ZHMA0R, FREE T AV RE AT IR L A i
(i, ERREMES, “BALHRARE Y FRBAEAIZL AN E LA
#4542 #) 4 ( Reasonable Royalties )" [El0f, SHFA] 2% H Sd/ER
— P AR AR, R A RIL B FIAUE I A 7= 4 SEFRdi 2k
i 171 £ B T e b

.
HEINR L EWEET XN AT SO 2 “Statutory Damages” .

O ZW[HENEZ . Cambt - EERME CGFiR)), 50303, % 246-251 TL,
(2) See Mark A. Lemley, Distinguishing Lost Profits from Reasonable Royalties, 51 Wm. &
Mary L. Rev. 655 (2009 ) .
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“Statutory Damages” Hiffs A 1710 4F3e[E (LML~ ). FFAREE (i
EVMER T iX—HE2I 0 K B E BtrmHE. ¥ 5 “Statutory Damages”
AEABLE— A HE 22 TRIPs PSS 45 41 “Pre~Established Damages”
TR B A R T A TR A A L P AR e AR ALY H ek
S, HAH BRI SR . A& SR IR R 2 B R B P R BT <
BRI FEAE, 5 WISERIE Lk S e e W R fy
fiE, L, $—FaREN “HRERE 5 e BT HEY,

78 R UG 37 7 R A B O Ak oD DL B SE R A %
AR T ke Wi JFH, 7E ACTA 5 TPP iR ¥ h, EEHE N
oA [ 5 1 I ) 36 PR P AR T s R 5 B A I . @ o
W, HAKE TPP YRR o 3R 4 7 vk i W B B, {ELOURR T RiA
SRR, ©

Hh R H R EOR 2 7 A R e R R IR EEAR
farbE CERI) 5 65 458 3k, T — 3O E i =it
T EBMELIGE FHAOTETE , ¥EBEnT LATE 1 JioclA b 100 Ji LA B HiaEm

(M 15U.S. Code § 1117 : “In a case involving the use of a counterfeit mark ( as defined in
section 1116 (d ) of this title ) in connection with the sale, offering for sale, or distribution of goods
or services, the plaintiff may elect, at any time before final judgment is rendered by the trial court,
to recover, instead of actual damages and profits under subsection ( a ) of this section, an award of
statutory damages for any such use in connection with the sale, offering for sale, or distribution of
goods or services in the amount of...” 17 US. Code § 504 : “Except as provided by clause (2 ) of this
subsection, the copyright owner may elect, at any time before final judgment is rendered, to recover,
instead of actual damages and profits, an award of statutory damages for all infringements involved
in the action, with respect to any one work, for which any one infringer is liable individually, or for
which any two or more infringers are liable jointly and severally, ..."

@ ACTA Ar1.9.4 : “Where a party provides the remedy referred to in subparagraph 3 (a) or
the presumptions referred to in subparagraph 3 (b ), it shall ensure that either its judicial authorities or
the right holder has the right to choose such a remedy or presumptions as an alternative to the remedies
referred to in paragraphs 1 and 2. "

@ A E BRI A B - R - R A S ML 2T ARHER S [
WA ALY 2T LOBRERRAL (1T 7207 IS OV T — R ERERAL 724 /~—3
3 A DEBEDORETIZ T T — Lo http « //www.kantei.go.jp/jp/singi/titeki2/tyousakai/kensho_
hyoka_kikaku/2016/dai5/sankou2.pdf, 2016 4E 11 A 10 H &G4,
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