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Abstract

In a case where an actor does not implement all features describe in a
patent claim but helps (for example, by implementing essential parts
thereof ) or induces others to implement it or acts in concert with others to
implement all features in the claim, it is called a case of indirect
infringement or joint infringement. This book comparatively studies the
history and current application of the patent joint infringement rules in
U.S., Germany, and Japan, investigates the legislative, judicial and
academic status of patent joint infringement in China, and makes its

proposals.

Chapter 1 of this book reviewed the history of U.S. indirect infringement
and CAFC’s interpretation of Section 271 of U.S. patent law. The indirect
infringement is contingent on the existence of direct infringement according
to this section. In the States, because the contributory infringement and
inducement infringement are provided in the patent act, the courts
contemplate that the joint infringement rules in common laws should not be
applicable in patent cases. Accordingly, the courts developed the single

entity rule which is also applied to solve the divided infringement problem.

The evolution of indirect infringement in Germany is studied in chapter



2. The patent legislation in Germany before 1981 is like China now. German
courts losened its subjective requirement in joint liability while strictly
constrained themselves within the bound set by legislation, i.e., joint
infringement exists only upon the existance of direct infringement. After
1981, Germany legislated Article10 in its patent act and independentalized
indirect infringement from direct infringement. This would also be helpful to
solve the divided infringement problem. In addition, German patent law
does not exclude the application of German Civil Codes. Therefore, Article
830 of German Civil Codes is also applicable to joint patent infringement

cases.

We studied the patent indirect infringement and joint infringement rules
in Japan in chapter 3. Article 101 of Japanese patent act in fact
independentalizes indirect infringement. Like Germany, the joint
infringement rule in Japanese Civil Codes is also applicable to patent cases.
Joint direct infringement is a theory which Japanese scholars are developing

to solve the divided infringement by plutal entities.

In the last chapter, patent joint infringement in China was explored. I
believe the current legislation is not able to satisfy the economy’s patent
protection requirements, leading the courts in a dilemma to go beyond
current tort law. As for the divided infringement problem, the theory of
objective connection should not be adopted, and joint fault should be

identified before making an infringement verdict.

Keywords: Joint Infringement; Divided Infringement; Indirect

Infringement; Objective Connection; Single Entity Rule
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