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Norway v. United States of America (1922)

( Permanent Court of Arbitration)

iz @ (Selected Reason)
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14 3% #3F 1§ I (The Request for Arbitration)

Whereas the United States and the Kingdom of Norway are Parties to the Convention for
the Pacific Settlement of International Disputes signed at the Hague, on October 18, 1907,
which replaced by virtue of Article 91 there of as between the contracting powers the original
Hague Convention of July 29, 1899;

Whereas the United States and Norway signed on April 4, 1908, a general Arbitration
Convention in which it was agreed.

Desiring to settle amicably certain claims of Norwegian subjects against the United States
arising, according to contentions of the Government of Norway, out of certain requisitions by
the United States Shipping Board Emergency Fleet Corporation

Considering that these claims have been presented to the United States Shipping Board E-
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mergency Fleet Corporation and that the said Corporation and the claimants have failed to reach
an agreement for the settlement thereof ;

Considering, therefore, that the claims should be submitted to arbitration conformable to
the Convention of the 18th of October, 1907, for the pacific settlement of international dis-
putes and the Arbitration Convention concluded by the two Governments April 4, 1908, and
renewed by agreements dated June 16, 1913 and March 30, 1918 respectively;

ST SE E AR E EE 1907 4F 10 H 18 H e 5 28 1y R ik D [ P 4 9 23
29) WIS, ZALIREIES 91 R T 1899 47 H 29 HIEHEF A2

TSR EFIE T 1908 4£4 J 4 HIk—BOE WA T — IR E o

o B BRIP4 A G i D % 5 L R I, X 4 R A T R % 5 [
B2 G2 MBS w1 B SR I 5 L R B

FIER| X RIE O AL A4 L Els & RSN AR, I H R A d R g A
R BE I AR PRk S R IR PP 5

PitL, % B LRI 4% 1] 1907 45 10 H 18 1 (RIS [6 b dii i b 2 2) FI
1908 4£4 J 4 HWIEBUNERES 3 F 1913 456 H 16 HAI 1918 4£3 7 30 Hidid bl
SR W AR B E $E ST PR 5

It is common ground between the Parties to this arbitration that the fifteen claims against

&l

the United States are presented by the Government of the Kingdom of Norway, which Govern-
ment, and not the individual claimants, “is the sole claimant before this Tribunal” . The
claims arise out of certain actions of the United States of America in relation to ships which
were building in the United States for Norwegian subjects at a time, during the recent Great
War, when the demand for ships was enormous, owing to the needs of the armies and to the
losses of mercantile ships.

AP G FNZ A — DI, ROk S5E FE A 15 030 2 b 400l T 1 BORF 32
1, REEUR AR BRI RASE R ME— 2RI ™ o ik BRI 2 1 56 [ 19 5 R
A RIYRVR T A o ISR A 5 [ 2 400l [ PR A o0 A — U R O 1) B e s 11, e
T AN ZEME MRS, A8 XN A F R B R

For some time before the United States declared war, the shortage of shipping was serious

both in European countries and in the United States. In these circumstances, Norwegian sub-
jects, amongst others, directed their attention to the possibilities of shipbuilding in the United
States. From July 1915 onwards, various contracts were placed by Norwegian subjects with
shipyards in the United States. Meanwhile, from the Summer of 1916 onwards, the United
States Government took a series of steps for the protection of its interests and these steps made

possible the later “mobilisation for war purposes of the commercial and industrial resources of
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the United States”

T8 [ AT S NG — U SO B A1 A — B () B, DR ] 28 A 5 [ A i iz ™
L, FEIXAEOCT , 0T A ROR A 1 5 ) AT T ) R A 5 (R A 1 T
Atk b MI91S 4E 7 FTTAR, MR RS SEEIE MY 20T 1A HE i . 5 LI
Wf, 1916 AE R RITG, SEREBUMRI T — RIVPRF LA 45 A FE I, X LE5E 1015 J5
KB A F IR B 5E A R AT AL BT B AT RE

The United States declared war against Germany on April 6th, 1917. Already by the Unit-
ed States Shipping Act of September 1916 the United States Shipping Board had been estab-
lished “for the purpose of encouraging, developing and creating a naval auxiliary and naval re-
serve and a merchant marine to meet the requirements of the commerce of the United States
with its territories and possessions and with foreign countries”

EKET 1917 4£ 4 J] 6 HAMEREE MK, MaEkRZ R 1916 429 A1 (EEMz
), RERUBER SO, LSO . REAES SRR SRR
PN, 2 5 0 P b A 22 ) B R A SR O HAR .

On the day of the declaration of war by the United States ( April 6th 1917) the Shipping
Board exercised this authority and formed the United States Shipping Board Emergency Fleet
Corporation to carry out, in general, the purposes set forth in section 11 of the Act. All the
stock of this corporation was owned by the United States. Though its certificate of Incorporation
of April 16th 1917, provided “that the existence of this corporation shall be perpetual,” it
had been laid down in section 11 of the Act that “at the expiration of five years from the con-
clusion of the present European War the operation of vessels on the part of any such corporation
in which the United States is then a stockholder shall cease and the said corporation stand dis-
solved... The vessels and other property of any such corporation shall revert to the board”

TEREERAEK (1917 44 H6 H), MisZ R 7iX—801, mor 175
Al Ze A BTN A F], DASEBSE EAE L5 11 0TI AR . X 52 w9 BT e
MHESIASE EBUF A . BARVETE 1917 45 4 A 16 H A FITEMHEPHUE 2 K AL
27, HAEAUzIES 11 FPERME T e YR M i A5 s TR, 7ESE R
PR /AR &N DR RV 7 /A N DR AR it RO e = SO P /NS B 0 G A B/
AR B A 7 B R B 2R 51 2

For some time before the declaration of war the question of requisitioning ships by the U-
nited States had been considered and the fact that early in 1917 a large proportion of the shipy-
ards in the United States was engaged with contracts for foreign shipowners led to various pro-
posals and negotiations into which it is unnecessary to enter here. On the 4th of March 1917

(after the severance of diplomatic relations between the United States and Germany on
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February 3rd 1917), a Naval Emergency Fund Act was passed. This Act authorized and em-
powered the President, “in addition to all other existing provisions of law” within the limits of
the appropriation available, “to place an order with any person for such ships or war material
as the necessities of the Government, to be determined by the President, may require and
which are of the nature, kind, and quantity usually produced or capable of being produced by
such person. ” Such orders were given precedence over all other orders and compliance was
made obligatory. In the case of noncompliance, the President was authorized to “take immedi-
ate possession of any factory or of any part thereof. 7 The President was furthermore empow-
ered, under the same penalty, “to modify or cancel any existing contract for the building,
production, or purchase of ships or war material” , to place an order for the whole or any part
of the output of a factory in which ships or war material were being built or produced, and to
“requisition and take over for use or operation by the Government any factory or any part there-
of. 7 In all cases where these powers were exercised, provision wasmade for “just compensa-
tion” to be determined by the President, with the customary provision for an appeal to the
courts. Then on June 15th 1917, two months after the declaration of War, further important
powers were given to the President by the Emergency Shipping Fund Provision of the Urgent
Deficiencies Act.

TEE AT — B R B, SEE— B AL I LAY IR, X — 352 1917 4F4) 3¢
I A R )55 S A S 2T TR R A 114 5% Ao 25 A ) 28 240 Sl ORI R T sk A
WER ., 1917 423 A4 H (FERE STEEWEIMICRI 1917 42 A3 HZ)G) , i
FERDVINE) @ik KRB BRI AR A EELESN” A PG
BRI L R S GEBifl R B BORF R 2K, AT A A A T B, BOR R (I A 7
s RERGLE S RUAHLTERE . BRI AT R A S 58 T L SE T Ay
MITH, WRESY” o EAIRMBITELL T, GRS R A AT 1) s E
iR ay” o AEX—Ab TG, SGEHARA B IBOH AL T B B L AR e
AR AP BT A R, 1T W At A AR s B ) BT A ) A
SyPEh CAS  HR R AE P AN AT A ) s AT AT R 4 LA 2 T
TEATIEX SR A TR OL T, ARUE T RS IRESR T A FAME", b — Bk
SE A EBERVRR AR, 1917 46 A 15 H, MERINHE, (BakEzZik) e
SIS B B AR T B G 2 AL

The details of the claims, both as originally presented in the Case of the Kingdom of Nor-

way and as finally presented in the course of the oral argument, are as follows:

Rl ] Frp ) 7 S0 4 HE A FILE 1 SRR i A P e P A I TR 4 R
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Amounts originally| Amounts including Amounts finally claimed.
Number of Name of K . ( Without addinginterest
claim, Claimant. claimed. fnterest. claimed. )
$ $ 5

1 The Manitowoc Shipping Corporation 731,500. 00 1,028,220. 24 766,500. 00
2 The Manitowoc Shipping Corporation 731,500. 00 1,028,220. 24 766,500. 00
3 The Baltimore Steamship Company 1,507,860. 28 2,120,679. 93 1,542,187.50
4 The Vard II Steamship Company 1,944 ,877.26 2,731,749.47 1,957,200. 00
5 The Sirlandske Lloyd Company 1,617,000. 00 2,273,753.21 1,837,000. 00
6 The Ostlandet Steamship Company 2,390,960. 00 3,363,311.07 2,478 ,960. 00
7 Jacob Prebensen Jr 148,987. 50 209,850. 03 396,937. 50
8 The Tromp Steamship Company 257,737. 50 361,745.30 396,937. 50
9 The Maritim Corporation 278 ,400. 00 392,492. 40 417,600. 00
10 The Haug Steamship Company 413 ,460. 94 580,093. 48 417,600. 00
11 The Mercator Corporation 434 ,123. 44 609,083. 36 438,262. 50
12 The Sérlandske Lloyd Corporation 196,875. 00 277,871. 43 451,875.00
13 H. Kjerschow 447,250. 00 627,500. 16 415,875. 00
14 Harry Borthen 146,875. 00 207,300. 90 451,875. 00
15 E. & N. Chr. Evensen, Incorporated 421,875. 00 591,788. 29 451,875.00

Totals 11,669,281.92 16,403,659. 51 13,223,185. 00

The claim made by the United States in reference to Page Brothers amounted to
$22,800. The validity of this claim was totally denied by the Kingdom of Norway.

2 R ARAT S o6 28 ) B I R I 4 A5k 22800 5T, RRELE E 58 A RN T I —
Fik.

FHRER (Award)

For these reasons the Tribunal of Arbitration decides and awards that .

I. The United States of America shall pay to the Kingdom of Norway the following sums
In claim No. 1 by the Skibsaktieselskapet “Manitowoc” the sum of $ 845 ,000.

In claim No. 2 by the Skibsaktieselskapet “Manitowoc” the sum of $ 845 ,000.

In claim No. 3 by the Dampskibsaktieselskapet “Baltimore” the sum of $1,625,000.
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In claim No. 4 by the Dampskibsaktieselskapet “Vard [ ” the sum of $2,065,000.

Out of this amount of $2,065,000 the United States are entitled to retain a sum of $
22,800 in order that this sum be paid to Page Brothers;

In claim No. 5 by the Aktieselskapet Stirlandske Lloyd the sum of $2,045,000.

In claim No. 6 by the Dampskibsaktieselskapet Ostlandet the sum of $2,890,000.

In claim No. 7 by Jacob Prebensen jun. the sum of $160,000.

In claim No. 8 by the Dampskibsaktieselskapet “Tromp” the sum of $ 160,000.

In claim No. 9 by the Aktieselskapet “Maritim” the sum of $175,000.

In claim No. 10 by the Aktieselskapet “Haug” the sum of $175,000.

In claim No. 11 by the Aktieselskapet “Mercator” the sum of $190,000.

In claim No. 12 by the Aktieselskapet Sorlandske Lloyd the sum of $205,000.

In claim No. 13 by H. Kjerschow the sum of $205,000.

In claim No. 14 by Harry Borthen the sum of $205,000.

In claim No. 15 by E. & N. Evensen the sum of $205,000.

II. The claim made by the United States of America on behalf of Page Brothers is disal-
lowed as against the Kingdom of Norway, but a sum of $22,800 may be retained by the Unit-
ed States as stated under claim No. 4 above.

Done at The Hague, in the Permanent Court of Arbitration, October 13th, 1922.

The President: James Vallotton

The Secretary-General; Michiels Van Verduynen

EF xR EMPREREHBRMT:

— v SR o) PR B ] S A

1. 55 1 SR 052 Skibsaktieselskapet “Manitowoe” 441K 84. 5 JT 2 TG,

2. 552 S RIGZEMIGE Skibsaktieselskapet “Manitowoc” 4%k 84. 5 J7 3£ G,

3. %5 3 SR ZE (42 Dampskibsaktieselskapet “ Baltimore” 4:%fih 162. 5 Ji 3G,

4. 55 4 SR E L% Dampskibsaktieselskapet “Vard 117 4% 4 206. 5 Ji 20,

E3X 206. 5 JrSEIGH, SEIE AR — % 2. 28 T7 R ITAIERI,  LURE ST A 45 A
S
%5 SRIEEE M Aktieselskapet Stirlandske Lloyd 43 %A 204. 5 J3 3670,

5 6 S RIGEZE AN f2 Dampskibsaktieselskapet Ostlandet 4%~ 289 J72£ 70,
557 SR ZE /2 Jacob Prebensen jun 47 16 J7 35T,

o 8 S RIER I Dampskibsaktieselskapet “Tromp™ G2 16 J1 500,
55 9 SR A2 Maritim By A R0 17. 5 J73IT,

10. 2% 10 ‘S RIEREIFIEEE Haug B A RGN 17.5 J7KIT,

© X N W
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11 55 11 SRR Mercator BB 7 448 19 TT2E7T,

12. 5512 SRWERNGEE Sorlandske Lloyd JBefiy 22 Rl 4414 20. 5 J7 0,

13. 55 13 SRWERANEEL R H. Kjerschow &4 20. 5 J7 KT,

14. 55 14 SRWERE NG EEAE Harry Borthen {94410 20.5 J1 5870,

15. 25 15 SRMERFWES E. & N. Evensen %104 20. 5 J1 380,

T SRBE DA S 28 ) 1) R K A R W A 0T, (EU EORSE 4 U B A
1 2. 28 J3 S0k n] i 5% [ fR B o

1922 4510 H 13 B, WHPEIERE, BRTIHT

B ST - R

AT s OREORIT - J8 - 4E/RAEAE

# 4 )7 F (Reasons for the Award)

Was the Claimants’ Property taken?

The Fleet Corporation sent a general order of requisition by telegram to almost all the
shipyards of the United States on August 3rd and 4th, 1917, but it did not send any detailed
order of requisition, giving the particular ships or contracts to which the requisition was intend-
ed to apply. Nor did the Corporation state precisely to what extent each of the yards was requisi-
tioned. The Tribunal cannot regard this notice as sufficient as regards foreign owners of ship-
building contracts, except for the purpose of preventing any transfer to a foreign flag or to for-
eign ownership or any other change to the status quo which could have been detrimental from
the point of view of national defence.

This telegraphic order of August 3rd, sent to the shipyards only, ordered the completion
of all vessels “with all practicable despatch” , and referred to a letter which was to follow. The
order contained in the letter of August 3rd expressly requisitioned not only the ships and the
material, but also the contracts, the plans, detailed specifications and payments made, and
it even commandeered the yards ( depriving them of their right to accept any further contracts).
In spite of this the United States have contended that there was no requisition, except of
“physical property” and have strongly maintained that the word “contract” in the letter of 3rd
August only referred to commitments for material. It is common ground that the United States
ordered the shipyards not to accept after August 3rd 1917, any further progress payments un-
der the contracts from the private owners, but that subsequent progress payments were made by

some of the former owners to the shipbuilders.
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The Corporation seemed to have forgotten that it had assumed certain contractual obliga-
tions, and in particular to have ignored the fact that the retention of the money of the claimants
without restoring the ships was obviously unlawful. Such action was not only contrary to interna-
tional law, but also to the municipal law of the United States. The amounts of the progress pay-
ments should have been refunded at the time of the requisitioning of the ships. There can be no
excuse for waiting until 1919 to make an assessment of these amounts.

The Corporation could not have entertained any doubt after October 6th, 1917, that an
immediate settlement of the claims was imperative. The Corporation may have intended, up to
October 6th, 1917, to settle accounts with regard to these claims, namely so long as it was
expected that the property of the claimants would be restored at the end of the war. More espe-
cially the Corporation should not have had any doubt with regard to Claims 13 to 15 as to the
legality of its action according to municipal law as well as under international law, after it had
informed the ship builders not to go on with these contracts. The Tribunal is therefore of opin-
ion ;

1. That, whatever the intentions may have been, the United States took, both in fact and
in law, the contracts under which the ships in question were being or were to be constructed.

2. That in fact the claimants were fully and for ever deprived of their property and that this
amounts to a requisitioning by the exercise of the power of eminent domain within the meaning

of American municipal law.

B AR FHRLF- 00 1B R TS A R SC55, RN M T XA — AL,
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L AEEEDRA A, RESER BT A AR T IE A i s B A OGS
ARSI

2. FHYLE, RWAPOEa AKAHRRF T XA TRE (HERk) X
ERIE AU AL

The Date on which Claimant’s property was effectively requisitioned.

It appears from the minutes of October 4th, 1917, that at that date the Members of the
United States Shipping Board, held strongly divergent views with regard to the requisitioning of
foreign vessels. While the majority proposed “that the Board conform its action with reference to
foreign tonnage to the action already taken by the Board with reference to the British and
French ships”, Vice-Chairman Stevens presented the following resolution: that vessels build-
ing for Norwegian account, commandeered by the Emergency Fleet Corporation, be trans-
ferred to American Corporations to be formed by their owners, on condition that they voluntari-
ly charter the vessels to the Board, bare boat or time charter, at Board’s option, for the peri-
od of the war and six months thereafter, at the general requisition rate established by the
Board, and reimburse the Corporation for all expenditure incurred in the completion of theves-
sels. The motion not being seconded, the Vice-Chairman moved “that the question is of such
international importance that it be referred to the President. ”

This motion also not being seconded, the Chairman of the Shipping Board, after having
stated to the Board that the decision arrived at was to “retain the title to the tonnage for the
present” , wrote to Dr. Fridtjof Nansen, at Washington D. C. , on October 6th 1917, as fol-
lows

“ After careful inquiry into the present and prospective war needs of the United States and
of the Allies... . the Board has concluded that it is its duty to retain for urgent military purpo-
ses, all vessels building in this country for foreign account, title to which was commandeered
by the United States on August 3rd. The decision includes necessarily the vessels building for

Norwegian account... . I need not add that it is our intention to compensate the owners of com-
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mandeered vessels, be they American, Allied or Neutral, to the full measure required by the
generous principles of American Public Law” .
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The law governing the Arbitration.

The Fifth Amendment to the Constitution of the United States provides: “No person... shall
be... deprived of life, liberty, or property without due process of law; nor shall private property
be taken for public use, without just compensation. ”

It is common ground that in this respect the public law of the Parties is in complete accord
with the international public law of all civilised countries.

The inviolability of the private property of a foreign citizen is a question of public policy,
and it is for the courts in the United States, as well as in other countries, to settle conflicts
thatmay arise between the respect for private property, and the “power of eminent domain”
as is called in the United States the power of a sovereign state to expropriate, take or authorize
the taking of any property within its jurisdiction which may be required “public good” or for
the “general welfare” .
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It has been proved that the claimants lost the use and possession of their property through
an exercise by the United States of their power of eminent domain. When, for instance, on
October 6, 1917, the Shipping Board informed Dr. Nansen that the United States had taken
the “title”, the Board implicitly admitted that the ownership of all the liens, rights and equi-
ties set forth in the fifteen shipbuilding contracts had been transferred to the United States by
operation of law. As the United States have taken up the position and have acted in such a way
that such transfer of the property implied cancellation or “destruction” of the Jura in personam
or in rem, it must be adjudged and awarded, in conformity with the American doctrine and
jurisprudence itself, that this action of the United States is equivalent to the taking of private
property as defined in the fifth Amendment of their Constitution.

Whether the action of the United States was lawful or not, just compensation is due to the
claimants under the municipal law of the United States, as well as under the international law,
based upon the respect for private property.
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The amount of compensation

The Tribunal cannot agree, nevertheless, with the contention of the United States that no
compensation should be given to the claimants over and above the sums offered by the United
States, namely $2,679,220. The United States say that there can be no liability, and that
therefore there should be no compensation, when the contract has been destroyed or rendered-
void, or delayed, in consequence of “force majeure” or “restraint of princes and rulers” and
a fortiori when the contract has been a “purchase of chances” , after the requisition.

This last contention was accepted by Norwegian Courts. These Norwegian judgment sare
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not to be disregarded, as they support the Tribunal’s opinion adverse to the view that the com-
pensation should be based upon the mere reimbursement of expenses. Such judgments are con-
clusive evidence that some of the assignees were imprudent.

TR B0

i, MEREAREIRI R SE [ A IE A, RIAS B 1) R IG5 N SRR e 5 [ AT S ARk
(RI2679220 3&o0) WMtz REFR, EEFE Ay ™ 8 8 15547 ﬁ’ﬁﬁ
BCOR sl B A JCR I IR I, LATE & R BAE S 8 “ WSk ble” X — oA IR i
T, ARRAEMTSIE, BRI 7 A

Wb 1 e — A K “Wb&* 27 W R IR X S R R A,

HENTSCHFAPEIE BRI, B2 A A W 2 AL L A1 5 2t T b Bt 0 o 3k 4] 2
SE IR, R T A LR Z L A

Just compensation should have been paid to the Claimants or arranged with them on the
basis of the net value of the property taken .

1. On the 6th October, 1917, for use, during the war (whenever such use was possible
without destroying the property, according to the contract, state of completion of ship, etc. ),
and

2. At the latest on the 1st July 1919, as damages for the unlawful retaining of the title and
use of the ships after all emergency ceased;

Or

On the 6th October, 1917, as full compensation for the destruction of the Norwegian
property.

After careful comparative examination of the results of the two systems above described,
the Tribunal is of opinion that the compensation hereinafter awarded is the fair market value of
the claimants’ property.
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The Tribunal is competent to allow interest as part of the compensation ex aequo et bono,

if the circumstances are considered to justify it. So far as interest after the date of this award is
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concerned, the Parties decided in the Agreement of 30th June 1921, that “any amount gran-
ted by the award rendered shall bear interest at the rate of six per centum per annum from the
date of the rendition of the decision until the date of payment”
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In coming to the conclusion that interest should be awarded, the Tribunal has taken into
consideration the facts that the United States have had the use and profits of the claimants’
property since the requisition of five years ago, and especially that the sums awarded as com-
pensation to the claimants by the American Requisition Claim Committee have not been paid;
finally that the United States have had the benefit of the progress payments made by Norwegians
with reference to these ships. The Tribunal is of opinion that the claimants are entitled to spe-
cial compensation in respect of interest and that some of the claimants are, in view of the cir-
cumstances of their cases, entitled to higher rates of interest than others. The claimants have
asked for compound interest with half-yearly adjustments, but compound interest has not been
granted in previous arbitration cases, and the Tribunal is of opinion that the claimants have not
advanced sufficient reasons why an award of compound interest, in this case, should be
made.
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The Tribunal is of opinion that it is just to allow a lump sum to each claimant in respect of
interest for a period of five years from 6th October, 1917. Such lump sums have been included
in the total amounts of compensation awarded in respect of each claim. As the Tribunal is of the
opinion that full compensation should have been paid, including loss of progress payments
etc. , at the latest on the day of the effective taking, and as the Tribunal has assessed the net
value of the property and has decided to award damages as on that date, interest should, con-
trary to the claim of Norway, not run before that date as previous interest is included in the es-
timate of the net value.
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