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内容提要

本书是国内第一部有关条约解释的国际法理论与实践的系统性研究

专著，分上卷（第一章至第七章）与下卷（第八章至第十二章）。第一

篇引论的第一章评述当今国际法学界对条约解释的研究现状，以此作为

本书研究的学术出发点，并概述近百年来各类国际裁判机构的条约解释

实践，以便为第二章扼要讨论条约解释的若干一般国际法问题提供基本

的事实背景。第二篇理论的第三章至第七章，依次评述17世纪初现代国

际法学说的创始人格劳秀斯和18世纪中叶至19世纪下半叶格劳秀斯学派

的主要代表瓦特尔的条约解释理论、1935年哈佛《条约法公约草案》和

1969年《维也纳条约法公约》的条约解释款项及其评注包含的有关条约

解释理论、近十年国外有关条约解释的代表性论著和联合国国际法委员

会有关条约解释的专题研究报告包含的条约解释理论，并同时评析这些

理论成果所涉自欧洲古希腊罗马时代至今的条约解释案例，尽可能还原

两千多年来在西方社会源远流长的条约解释理论与实践的概况。第三篇

实践的第八章至第十一章，以较完整客观地评析国际裁判机构的条约解

释典型判理为研究方法，在全面研读相关数以百计的案例基础上加以精

选，分别对近二十年40起国际法院、常设仲裁法院、国际海洋法法庭有

关一般国际法及海洋法、36起世界贸易组织争端解决上诉机构有关国际

贸易法、31起投资争端解决国际中心等投资仲裁机构有关国际投资法、

28起欧洲人权法院和泛美人权法院以及联合国特设国际刑庭等有关国际

人权法与人道法的条约解释案例所含判理，作了较系统的梳理，从中归

纳适用条约解释的习惯国际法规则或其他规则。全书最后对体现条约解

释的中国实践相关18起典型案例的应对经验教训做了专章分析。本书理



论联系实际，体系新颖，资料翔实，评析透彻，独具风格，既可供国际

争端解决的理论与实务界参考，也不失为公众了解条约解释的国际法之

读物。



Abstract

It is the first book in China as a systematic study on the

legal theories and practices of treaty interpretation from the

perspective of international law，which includes the volume

one（chapters Ⅰ-Ⅶ）and the volume two（chapters Ⅷ-Ⅻ）．The

first part of the book as an introduction includes the chapter

I to describe the current studies of international law on

treaty interpretation in order to provide the academic basis

of this book，while overviewing the practices of treaty

interpretation of international courts and tribunals in last

one hundred years so as to set the factual background for the

chapter Ⅱ on discussion of general issues of international

law about treaty interpretation．The chapters from Ⅲ to Ⅶ of

the second part focus on representatives' theories of treaty

interpretation such as the theory of Grotius，the founder of

modern international law in early 17th century，the theory of

Vattel，the leading scholar of Grotius School form middle 18th

century to late 19th century，the theories based on the 1935

Harvard Draft of Convention on Law of Treaty and the clauses

of treaty interpretation of 1969 Vienna Convention on Law of

Treaty and commentaries，as well as the recent books on treaty

interpretation abroad and the special reports on treaty

interpretation by the International Law Commission of United



Nations，and also discuss the involved cases from the ancient

Greece and Rome to nowadays intending to make a real history

of theories and practices in respect of treaty

interpretation．The chapters from Ⅷ to Ⅺ of the third part

with the methodology of case analysis on jurisprudences of

international courts and tribunals as the guideline，select

the more than one hundred cases including 40 cases on general

international law and law of sea from the International Court

of Justice，the Permanent Court of Arbitration and

International Tribunal of Law of Sea，36 cases on

international trade law from the Appellate Body of Dispute

Settlement of World Trade Organization，31 cases on

international investment law from International Centre for

Settlement of Investment Dispute and other institutions of

investment arbitration，28 cases on human rights and

humanitarian law from European Court of Human Right，Inter-

American Court of Human Right and the ad hoc International

Criminal Tribunals under the United Nations，which apply the

customary rules of international law or other rules of treaty

interpretation．The final chapter of the book analyzes 18

cases with China as parties of contentious cases or

participants of advisory proceedings with some highlights for

future．This book pursues the combination of theories and

practices with the novel academic system，sufficient

references，critical comments and the new ideas of study．It

is useful for scholars and practitioners on peaceful

settlement of international disputes，and for public to

understand the basic knowledge of international law about



treaty interpretation.
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自1996年10月我作为富布莱特研究学者，赴美国密歇根大学法学院

从事知识产权的海关保护专题研究，并在较全面地研究世界贸易组织法

的同时，开始对国际贸易争端解决在内的国际裁判实践中条约解释感兴

趣，逐步开展了条约解释的国际法理论研究，迄今已有二十多年。2001

年底，中国正式加入世界贸易组织，并参与有关争端解决。我多次应邀
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一部较系统的有关条约解释的国际法专著这一计划。近十多年，在我多

次出访美国和欧洲一些著名大学法学院或国际法研究机构时，尤其2012

年暑期在美国哈佛大学法学院，做了大量有关条约解释的专门研究，为
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除了日常教学和必要的学术交流等，我全身心地扑在本书写作上。如

今，约百万字的拙作终于完稿。聊以自慰的是尽了心，期待学术界、实

务界的前辈同仁赐教、斧正。
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国内外同行广泛交流；其次离不开上海人民出版社多年来对我的学术作

品给予的持续关心与鼓励，尤其毕业于复旦大学的博士徐晓明编审对本



书出版倾注的热情；最后，本书出版还得到了复旦大学文科创一流的国

际法学科建设项目赞助。在此一并谨表衷心的感谢。

张乃根

2018年12月18日于上海寓所书房
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3. The simple rules of treaty interpretation

Section II　The Articles on treaty interpretation of the

Draft Convention on Law of Treaty and comment



1. Article 19(a) and comment

2. Article 19(b) and comment

Section III　The characters of Articles on treaty

interpretation and its theoretical origin

1. The characters of Articles on treaty interpretation

and comment
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Part Three　Practices
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