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EHEMEEG EREREAERWORR ., EREER MM -MBER, RRUCEANERBE
FnT LA SE LR, du AT LA SR e R . E St — R 4 R R L, R ik
A& 1860—1920 fF7ER + & FEdR e iy . 1898 fEBRIARM M 5| R M, B3 E b —te M b
RN REFEA X —AF," WHEE

(ELFGTERE MR, M A B T LA S8 2 M M G 1 T IR 26 v M BT PN 25 B R B A e, (L
RIS E XA, AR A B A ATRE— AR B 1 AR R URA AR AR tH R e, A [ — 16 R
o O A9BEAE . " Hans A. Linde, “E Pluribus—Constitutional Theory and State Courts” , 18 Ga.
L. Rev. 165, 179 (1984). GR M BB fEM FEM i e, i S AR T ES RS B4, B8 X4
BB RE—M AT RS TR,

(6] BRMZERENTF 20 PP VEHA RO MM E R 5, KRS R e 5T e,
KT B RIRERHS 3 3L — MRS BT 16, B M7 0 3 58 44 o (9 EL4& 3 T, See generally Barry
Latzer, State Constitutional Criminal Law (1995) ; Barry Latzer, State Constitutions and Criminal Justice
(1991) ; Shirley S. Abrahamson, “Criminal Law and State Constitutions: The Emergence of State Consti-
tutional Law” , 63 Tex. L. Rev. 1141 (1985); Catherine Greene Bumett & Neil Colman McCabe, “A
Compass in the Swamp: A Guide to Tactics in State Constitutional Law Challenges” , 25 Tex. Tech. L.
Rev. 75 (1993) ; William J. Brennan, Jr. , “State Constitutions and the Protection of Individual Rights” |
90 Harv. L. Rev. 489 (1977); Paul G. Cassell, “The Mysterious Creation of Search and Seizure Exclu-
sionary Rules Under State Constitutions ;: The Utah Example” , 1993 Utah L. Rev. 751 (1993) ; George E.
Dix, “Judicial Independence in Defining Criminal Defendants’ Texas Constitutional Rights” , 68 Tex. L.
Rev. 1369 (1990) ; James A. Gardner, “The Failed Discourse of State Constitutionalism” , 90 Mich. L.
Rev. 761 (1992) ; Paul Marcus, “State Constitutional Protection for Defendants in Criminal Prosecutions” |
20 Ariz. St. L.J. 151 (1988) ; Stanley Mosk, “State Constitutionalism: Both Liberal and Conservative” ,
63 Tex. L. Rev. 1081 (1985) ; Special Project, “State Constitutions and Criminal Procedure: A Primer for
the 21st Century” , 67 Or. L. Rev. 689 (Ken Gormley ed. , 1988).
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17 BT ) R ML ISR B VR A 1 3h A9 B U 5 48 M, B W ik B . e A T KSR 2R
FEFF AU o 7 ., KA R 56 57 ARt — A B X 3k e ( BP0 87 ik B ™ ) il
SE LT 24 b U VA SRR A AL

S0, B PG LA 2 A AT — L2 54 BT R B R R SF AL . i,
R W AR S HIT — L RN ——E H AR AL B T, X e L L
VAR 1% 38 « AP 234 T 45 ) ) B8 88 5 47 3 BAR A L 7 30 <% ) B AR
BR X TR IR A4 (09 249, 08 4 N ) il 2 AT T A B0 I L X R R R
(IR, KB I AW B 2 R 1T — 25 PN B4 B , X SE 4R p ALVE B K B H A ]
PUE SR, T REATRERRE 500 S, AT XS TR A IR R ),
R, i S e AT A AT BB 5 B0 R Y 28 FR AR

SR, A R, B ik B id S URiE X TR ik B R GU | 25 R A 1S sh e
BHL” (“ supervisory authority” ) , 14 —#38 A T8N HXIB Rl Bk RGN o 7]
B, — BB [ 75 e i T — 26 T A B DX DX BRI o 3 TR
B RUH T AL AN E A T M Bk B R 48, T L, X T e, B & i
frig. seoh, MIkBE R Gt K R TE BT — 2238 ik AL, A ARV 24 M 7f) 2
VRIRBIREERRT

=, REXHERNIE  BXLE R

ST SRR R BRI A A ) —— by S IR I e 1 e L M
B e 1 ot IR AN SE IR LR ) R A (ELR, R Sk BB Pk R AR
SEHRHEARFEGHEL . ZHRE - P4 H 4 (Anthony Amsterdam ) # 2 FEE

(7) 18 U.S.C. § §2510-2522 (2005).

(8] 18 U.S.C. § §3141-3156 (2005).

(9] 28 U.S.C. §1865 (2005).

» Trail Court, B ELiFR“ HHIIEBE " . {HAE, fE26 MBI B R4, WA 5 L URBUAE ™ #% 2 7F
b B e 1 BT SR RO W, IR B ) EURERFAREY . B, tail count AUHER T W I EE)
PR, Rl R T A R B S, ok, RV ERF A WA . A FRGT S, W
H3E B B X Bk B, th B 6 EHR R M AL E e, &R Ih 94 MR X . BT ELD
A— LR BT, KA A 21

[10] See, e. g. , Sara Sun Beale, “The New Reno Bluesheet; A Little More Candor Regarding Pros-
ecutorial Discretion” , 6 Fed. Sent. Rep. 310 (1994) (7 3%} &) vk ##H < & A K I E R ELR SHEF
LR BUORHEAT T RENH M) .
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REER & ERMEKRIEZ TR, SIKEREERLE KEERT
EHLCHE AR, A BB M ER (12

ERGEA SR IE B 2 (6] Y 2 5 R R V1B R A1 o 3% 0 DK 0 0k o5 v B 1A
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FUrARMA, B ERS A RZBES K RE SR EHEN, EEEEEE
AR o BIFE— BRI T ek A B i e L, B R IR S 2
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DRI PFRESS 5132 R TS HLHG ) G , M 552780 05 Bt 1 16 95 55 8 o ot 1L Al o T3,
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BT ERIRE S BB

—. 5lig¢

HERUER , R BRI R L, “ T URARF "8 % 5 R B4 i
B W AN B, TEMIABTEL, B 1 1 B A R 5 L B W 57 B SC i T
RTEE S RARLEN o XN FR T op B (PR ) SREE” FR Y .

P R LA R AL TRA T R0 A0 TR R 4R 38 8 I, o7 3 I B F 4
T o FEIX— BB, SRTER) P RARE Tl B R A 1 BDAS BT B H O Ao
Ho MATRXMAAFEMBENS 5 A, XM HFFRFE D RRY (AR 1K
BT HIER

FERBRFOIP, TS A g B ks w &2, Hik, U F
AR T IR S8 VRIS S & B B BT MR . 3 T4 M i 7 IR 5 A M
it HL, FF i A R P i B T e 5 AR R R R E IR E R T8, B, i 1
REMTFERBRBREWERESL,

(11 Anthony G. Amsterdam, “The Supreme Court and the Rights of Suspects in Criminal Cases” ,
45 N.Y. U. L. Rev. 785, 786 (1970).

(12) Gregory Howard Williams, “ Police Discretion: The Institutional Dilemma—Who Is In
Charge?” , 68 Jowa L. Rev. 431, 437 (1983). (“MCEFEOM £ RATDIFT IR 24 B BT r AU, %
I, RELAE,")
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i g H il A T A AR R A UE SR AR o B g 013)
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FERHFRE AT, MR B HTHWE, EROHEE T, RENFEEE
B ISR G, INTERR A R B IR B R E 7E A 3k G iR, B R A9 &
AR ETES . RIAESIATAES] & AT &N &R0 RS, (1) EilE
AR LR HREEART A DGR BP R (2) SMRERENE AR
BHEA BB LR, BRGIE R E R N8RE B IE RS BT
RN PUE IERHUE B IE SR F K3 B A IE R X TR EIRAE s h ik
ARIME BY A CRAIE , #8-5 B 2R A1 B A & I 1 e (14)

(=) AR
B HAPBABEIA , [7EA B R IO TR BREE A Y B8 B A R A

(13) SZRAHHE LT B AR,
(14) BRARE -+ —EIE -+ A,
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IESR T RN BRI RLAE ; T HL, TEFT A R MR LA A P Rk
R AT AR Kk 15
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QSRR A SO SR AL B O 1 SIS R BT A A EAR IS A (S, 0
FRORGENSCHE T REIURTR AR 4, LR RS A VT RE 2 Mol . I RAEMAEE
SCHE R HLR A, W50 R AR AR TR R B A S AT I A AR . FEAN S
Y B SC i )34, — MR AURr A il 4R L16)

ARG B — B2 XA TR B BE A ZEAT M A M L B B R
R 5 FEAR B, e B L TR B BE A HETT “ B0 (B, K5 A 45 5790 A8 B4
REEWARR) AR RBIELOF#T 2 m S A, — BN 5, EE8RRE
A MR, S 2 B A A S e A AT 07 A A 0 o K A A 8 i M O 2
ERE.

=, HARE

(—) BRERB

TR BREEA DR LS , 55 BB B I A — By 4 & IR RS 1k
Bt “& &4 (complaint) * JEHE — 10 #4515 90 T 9 44 A2 12 3 5 10 45 i B
B8 R R AR R R R” LAAT— T4 & F a2 Y5 43 (informa-

(15) BRABHE - +NE,

(16) ZRALHENE,

(17) 48R, FRIHARF i I A B T — R H , X — s A B8 —Biem
ek,

* FE(TUMBEE IR M) H, © complaint” — Al 4P Y3 | TR DU MR, Hob, SIARSE O RE D,
PO B (32 ) RIS B I AR R, AR BB IR S VR4 BRI ) ( Fed. R. Crim. P. ) |
TR 2 H A VEEE Ot R SO A E 58 RN A S R RURIPE S H) 8 B (magistrate ) 48 1 0 35591
E—RBITAELRAEN S, JOP AR TS S R B S, BRBLBEEEAE
TREARAR  EAEVFIA th 1E X KR U 45 8 2 B 87 B R 1 45 (indictment ) 554 %€ B 42 i 45 ( informa-
tion) o SR 44 45+ A7 A AT WS 9T i ( probable cause ) 2 4 B B4 56 A S0 T 230 58, B 4801
MEAERESIS S —FEE

(18) Fed. R. Crim. P. 3.
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tion or indictment) * , T 3CH-F LAHS U19) — 4 5% 4 B B 58 C B H94E A .
(=) XF & B i Wr U ( BP BIT IR A4 48 1 8 0T 4iF )

BRAFE A S BRI S, — R IRAT N B8 & AR T H R B0 FE e A2
i, W, ET R ARAT A BEA LA AR, BT RS IS E RS -
Xt N B HEAT AN & BT 9 BUAE | 250080 05 B 0 2 pe g o« B EL A S AT BB M
DA EL A BRI 04 0 T, ST 24 el o S B AR O R, TS R
B AT 20

WREEE R AOR, W &5 & LB R B, R, Bk EHE
P —FE, R E IO IR R SR A SCHETCE 4, IR 4, W R S X T4
PRI RNE A . B, 7ERS T R (Gerstein v. Pugh)(21) dr | 5 85 1k e 1 e
16 SR U IE SRR, STl JoUE 4 LA , 2020 57 B h w) 3k 0L 36 X202 8T
JETRAFAE A FEARE A 11 0 BT —— 300 J 4k 42 R o Bt v A\ 5 11 E R4

TEZNBE L, Bl B4 RS ST sE T UE ™ A 224 53t 4 LS 647 060 “ 330 4 i B 37

« (TCHBEE LA ML) B indictment” BHEE N KB BT UF 45, N UF 8", 3 BAKMB . < 45 8
TRl 2 AU o 2 25 T SO, SRSk b AR B 28 S 1D B 1 . 1933 A MORS 22 IR AR BE IR T K ey
B o KR ST P B B 2 T, 0 2R B AT TR TR R, 7 S 1) A 2 14 05 45 UF 85 ( bill of indict-
ment) , I HT 0 SCRERR B M UE A SEFT M), 40 A 6 B (9 25 08 BOA S B 9E B 18 B Fe 4 E M
BERFAR TR ASE AT RE 7 ), BIAE B AR 1 LA B METHRVE” ( True bill) | S UR-45 3784 ot , J0 98
NALTF B UFR AL, HH B TR (arraignment ) ; 20158 ok B 67 HT 9 25 8808 5 A W J0 9 48 81 75
SHAER , BITE T IR EEE A FRVF™ (No true bill; Not a true bill; Not found ) , 34 gk 4
AT WHTTERRE s b, AR 37 B AR U5 F T %0 3 [ 9B (treasons ) | 5 9B ( felonies ) 48 45 [ 52 5%
A0 T 5F A9 AL 9B ( misprisions of either ) HILELA 43 344 i 952 9 ( misdemeanours of a public nature ) #ii2
FEVF, BUAE , AU FE FH F 0 /) W o B 0 A 7 T AE 9B (serious crime) , X617 L7 1 55 4% 34 4%
(summary jurisdiction ) )3 B 4 JR B4R A HABIRIT ARG . FEBHS 2 A4 F (945 S, 15 508 22 i 1A
SREEEC (Lord Advocate) 945 SCIR tH . AT, 7EERS 22, i 45 Ui H5 FL7E T 9 BRI T AT U4 -
1. PG E O e R A AR B i K2, R Sk Byt T IO & T B S B B R B
B HUAURHRR S AT LB A X R, RS ER, % T RESNR N ELL
Vet FEFE , EIAMKARE KBS 7 R H M SR U745, X 9 F b 4 8B 42 th (92 UF 45 (informa-
tion ) o AP HE P AR VRS0 4 R T S TR AR T, R B AR IE R BN R, T BRI AL R
TIBFE SRR H AR A 2 A0 (infamous crimes ) 38 {4 I 43 A I F AR VR 15 06 47 97 000 5 (00 300 52
FBIAT i) B TRAR AT LA K o R R AT U, 107 A 0 — R 7 1P AR R R IR B B R i g
Vo B HTEALAARE 87 1 Ur 52 VR I, 46 oh ke 2B 15 K 5 0 B 42 114 B 9 25 9 B ( bill of indict-
ment ) , QTSRS 7 B 5 o ¥ B A A A JE 6 ARTE A S H 4048, 3F ORISR A 32 A5 ), B AE i 450
LR TRV (tue bill) FFRRHAERYE, T HIA S R FREVF" (no true bill; not a true
bill; not found) o HNARJRAREHHE B C R B ILIRFT 0, 3 T sh4R s S VR 35 , 45 It BRAE A B o F
2 74 3% (grand jury original 5 presentment) ,"——F# 1

(19) BRARE P =FHE=H>(m),

[20] See Johnson v. United States, 333 U.S. 10 (1948).

[21] 420 U.S. 103 (1975).
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A AREYWTUE” ( pre-arrest warrant-application hearing)(22) | [H it , H: 78 )5 ] L4 # B8
ARUTIE R T AT , BD, B AR S A0S 30 | b 7 1 B AR A5 BB AE 5 v
WG sh R E A &AM L 2. BNGE A gt 4 A ZEWTIE R 337 , it
AT BB T UM A B (0 AR 4 2 BE o B AR R AT 4 T 75 40 X A ZE E A
Ao FEVFE FAEREX, T & FARYE AT i R 700 TR R EE A 58— K2 7l e
s (first appearance before a judicial officer) #4719, BATBHEMSITIEH] X —
B L2

(=) HbJy B E MR T

TR LU PR A A T 5 BB FE b (24 —— [ B R Ah, — M ESR 1 24
/N LA —— 2 R E R T AT SR T . X IR B B S SR A R
W ERH IR (initial arraignment ) | “ 36 F 4 4R g BB 1R ( arraignment on a war-
rant) R T8 K B IR (arraignment on a complaint ) , 3% # i #k b “ % — k"
(first) \“ K" (initial ) 5, “ $| £ " ( appearance) ,

FEWTIES , BB S IE RS Ml A UL T 3500 53 o (D SR 48, 7
ZJE KB VRS 3P BT A B SRR 7 DA B, LA R T A9 B 3., R m
BRSE AR 55 H B A A0, X R ] REE 2 s 2 — B, WEETF
JCUE S, B R ER R A T 2 H A S SRS (S TEE) ., &
Ja , BOVR R B T SO, b T O e R T AR AR B FRARE 49 7
Boad A A R B, S DGR TR A 77 2K R A, uR K L L AT S 2
¥ ()

(PU) T 55 K % o A e26)

FEX R ZHORINERE X, BRAEBE 5 A M3, 75 0 3 v B 78 S0l A 7T
VI RGP JE P9, M EA T A ( UK preliminary examination”™ ) [27) i 1 3
HHWETHRE  REFAEILAMGEEERC LR A hE A Sitn o

(22) SRAEHEHTHE =,

(23) & STIEL T E B 243 3 BT B2 BE 7 7E County of Riverside v. McLaughlin %[ 500 U. S. 44
(1991) J#f, B me sk Bdt i, e 0™ Foir & SR 36 T4 FIARE B A A7 76 AR K 18], B 2 , ZE i
e 12 3 R S 0 0 R P A TR A A S A L AL T, S R L 2 R R S L TR
I, A0SR — PP B O T B A WTE 5 HA BT RTRR T (G 22 3 B ORI IR &5 B e — 2
TN b, ROESTIE R AEE S 48 /Nat AT Y, BRBEA (T o), (ER, O T MR W MR |
TRHAC R R BE A ) R s O T RS SRR LA G e 1 B TS, B T T B % A e
BRAERE A 48 /i Z P, R SERE R E A R B,

(24] Fed. R. Crim. P. 5(a)(1)(A).

(25) See generally 2 Dressler & Michaels, Note 4, supra, at §5.01.

(26]) See generally id. at chapter 6.

(27)  FERKFBARGE, A SR sl ATER , T 25300 24 F a0 B RJG 10 H 4T, 20,
N 24F 20 H 347, Fed. R. Crim. P. 5.1(e).
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Tl LT SRR P B AR BEOR TRMRR T e Rl X (B, 72
N HEARESR AT KRS A R ) B R R T R U A iR X7 (B, 7E
BN, BRAE KRS BT E R Ur , T ILE H AR SUS ABRREFH)

FEFE G RIE R X, AR TR B A A AR H RS N B2 HH 7
GHEdE, B A B SR LR BERT . BEBE—
X AR IR AR R 1 ML B A S SO 18 S 1A U B A TR
IER AR HIR, A ) B X, R 7 B H A A AR TER B A
SEAT B FESPUESE , A8 2. , 4 B A5 4 BAR 1] , iy A 2R BRI

AR, fERVFEIER X, B d p EE A RATIm, BT EE X TS
BRAR R ) e E T BE SO R o E A YE B . LB, A SR KRS o B B AN R UF
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S T R TR A S BARYE , W A R, L b, TE AR HE]
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FERRVF Rl RE X, BRAE KBS o A B R R a3 B AT T R o A ik
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BUAE , FEIBCHS TR B VRIG 3 P, “ AT A A L 32 2 Ab FE ] 22 98 8 Hof A 44 36
ZARMPEEE BRI B REHERFF . “AAEZR X —EERELHE
AEREE. B, ZBEMERER T &M L0 Hitk, % /AR K Z R 1
S I KR o FR e O AR A IR
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TR T T4 9 UEHE 15 I SR BRI B SR K I H A H AR FE FE 4 B U
g5, KRS AL REE) B0 BiIFE —& X Bl HENTE
2 BHARESL, WRAKRH BRI EAR YRS A, W AT #8542
i R AR SR, S AR BRI
(1) B

0135 B R F B EIES B , BUE AR ELITEE EEEZR. ERIR

(28] See Fed. R. Crim. P. 5.1(e).

[29] See, e.g., Fed. R. Crim. P. 5.1(a).

[30] Hurtado v. California, 110 U.S. 516 (1884).

(31) {u4EHEFB BT 45 (see United States v. Calandra, 414 U. S. 338, 343 (1974) ) fEN 4
KA BRI X P BEAR B AR, B BT O A A AR L. — SN DR P B R A B
# " $RYE(“ directed verdict” standard) , B, A48 BEAS TESE , U0 3t 2 A ok AE T L 30 £ o ooy &
e A SRR
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Pl BHEA, R)5, B R B G BB A R, Hs A
DAFE“CIRERE” A SRR R TR RMERE00 5 F  (FERE2eM) 4« H
PR L T TSR A9 BE” (no guilty by reason of insanity) ,

(7)) W RThiY

RHVR , B AATRES 4R 44 A FE RO W AT 3hiX . 7ERE BT AT, 448 H 1Y
BEAR SR DR P TG : (1) RUFBEEE S 154 B, B8R T8 R
TH RN, RE, RIEE O REL, BHLATHEES AT GBI 6
(2) BUIFEHH IR YBE SWRAME B ;(3) RIFHSREEBURE Y
19 75 2 T RE T BRI 4 X A AT SR R Y AT T A R IR 06
(4) — 7 S AFEA WUESRRL 24160 5 — 7 4 /A FFR 07 ;(5) i Fildg L
B 2 T AARAG Y, PRS2 T RAHERR 5 (6) 4 HE 28 v 0 5 M 2% 1 XU T s B s
PR Y ) R, IR GR A 45 L T A 4 38)

FE—SEAETE T, QAR A B B BT S BUERTH T, 05 B AR IR A R A A
FEH BB BUR IR B A4 090 Bl , an SR AR 4R XU fE R A SO A
BLFAE IR R4, SRAAZUSE 145 45 5 50 , 40 R 2k FHEHE T 8045 A6 FHER 265
UESE A B B E W RBIA K , GRS T I SE VR B 2 2T 8 X, I %R 3% 1]
Eif.

(£) #H

RS NBAER T B, T L, BRSO A, A4, 5 B x4
HTHH . W TFERERE, PIERMEROEES, FABERRT THEAE
SREEH BT I BAUR L90) Xt F I AR R B R4, (IR, B2 EIEH S Ak
Fr o R RACRI B T TR R, W ol 3 R 7 A B o AT A o B R
BHYHH]” (a “bench trial” ),

FER AR, Toie R v B o 050 2 ol I o B 47 o ), i AR

[32) See Michigan v. Jackson, 475 U.S. 625, 630 n.3 (1986).

(33) RETEHER, SERMENRE R EHRERHITER . BRSSP, BT/
JREA , ARl PL IR A TR

(34) See, e.g., Fed. R. Crim. P. 12(b)(3).

(35] See, e.g., Fed. R. Crim. P. 18, 21(a).

(36) See, e.g., Fed. R. Crim. P. 8, 14.

[37) See, e.g., Fed. R. Crim. P. 16.

(38) SEEBODIERLIE B IER (- (B ARG B R — I AT 4 70 7 0 18 52 A ok 34 405
FRHVTERG ") s SRS IESR (“ FEBTA ROTR B U o, B A 54 KT8 R BT R 7 ) o

(39] See, e.g., Fed. R. Crim. P. 48.

[40]  See generally 2 Dressler & Michaels, Note 4, supra, at chapter 10.
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2. Fif e

AN A AE I A o R B R HP ML b R A P B R R R, W XUE fE R
S IEE X R R YRR EIR T IR ARE ST R, AR AR
HAEARAIPARE B VR TE AU 98 SR, B A R DX A R AR
FVFBE TR MBS N (BEESRRZ 0 EUR A" ) FE 8 IR IF 45 3R 5 £ 3 A SR A
P EVF. FEMMEBERSE, fthnT LA e M e o ik Be AR B9 BRIk B4R EUF,
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G, B AT LA ) A= 58 B 45 ) 35 B X AR A9 3% B BB ] X B Ui B R
EVF.

B A SR AR R T M 9 B URR I IR USR] , A A e B —
A9 B d R o ik Be Ak B DR JE B ETVF Y9 B UF (discretionary appeal) o 1140, 7E4R

(41) Gideon v. Wainwright, 372 U. S. 335 (1963 ) (felony cases T JE % {4 ) ; Argersinger v.
Hamlin, 407 U.S. 25 (1972) ( misdemeanor cases B E{f). Z2RARE —+AFBEE=1F -
Y

(42) FEKHPEXEFEABERCERAMMFRLS, #E AT 5F AT A C HIEARX
TR AR ; A BGE 58 H A IS R T B O A ") o See generally 2 Dressler & Michaels,
Note 4, supra, at chapter 12.

[43) Carter v. Kentucky, 450 U.S. 288, 301 (1981) ; see also Griffin v. California, 380 U.S.
609 (1965). See generally 2 Dressler & Michaels, Note 4, supra, at chapter 13.

[44] See generally id. at chapter 15.

(45) See generally Alan C. Michaels, “Trial Rights at Sentencing” , 81 N. C. L. Rev. 1771(2003).

[46) See generally, 2 Dressler & Michaels, Note 4, supra, at chapter 16.

[47) See id. at chapter 14.

(48] See McKane v. Durston, 153 U.S. 684, 687 (1894) (dictum) ; Jones v. Bames, 463 U.S.
745 (1983) (dictum).
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[49)  See 2 Dressler & Michaels, Note 4, supra, at chapter 14.

(50)  See generally Graham Hughes, The Decline of Habeas Corpus ( Occasional Papers from the Cen-
ter for Research in Crime and Justice, N. Y. U. School of Law, No. VIII, 1990) ; Joseph L. Hoffmann,
“The Supreme Court’s New Vision of Federal Habeas Corpus for State Prisoners”, 1989 Sup. Ct. Rev.
165; Kathleen Patchel, “The New Habeas” , 42 Hastings L. J. 939 (1991); Yale L. Rosenberg, “Kad-
dish for Federal Habeas Corpus”, 59 Geo. Wash. L. Rev. 362 (1991); Robert Weisberg, “A Great Writ
While It Lasted”, 81 J. Crim. L. & Criminology 9 (1990) ; Larry W. Yackle, * A Primer on the New Ha-
beas Corpus Statute” , 44 Buff. L. Rev. 381 (1996); Note, “The Avoidance of Constitutional Questions
and the Preservation of Judicial Review: Federal Court Treatment of the New Habeas Provisions” , 111
Harv. L. Rev. 1578 (1998). “See generally” Richard H. Fallon, Jr. & Daniel Meltzer, * Habeas Corp-
ses Jurisdiction, Substantive Rights, and the War on Terror” , 120 Harv. L. Rev. 2029 (2007) ; Naney J.
King et al. , “Habeas Litigation in U. S. District Courts” (2007).

(51) 28 U.S.C. § §2241:2244, 22532255, 22612266 (2005). —SeMA 1 B I A S5
P RRIY  ISSCHT RSB RS, B T2 A T LU RIS A BRI 4 T B 8
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(52) 28 U.S.C. §2254(d) (2005). &F“AE&H" &KL AN T R 2 0B
(P TP T R 2o PSR 0 , (ELZ A B i AR A BRI AN A 1) —— 11 B34, see Todd E. Pet-
tys, “Federal Habeas Relief and the New Tolerance for ‘ Reasonably Erroneous’ Applications of Federal
Law”, 63 Ohio Si. L. J. 731 (2002).

(53) 28 U.S.C. §2254(e) (1) (2005).

(54) i, Ba 2% kBB #F Katz v. United States $2[389 U. S. 347 (1967) 1 ithRERL, 21
AAFH AR = =
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(55] ZWABH—TH _HE 5.

(56) 8%, BESEEBERT AE S B O ARk, sk S B TF R — RS2 i v 0 1
(57) Amsterdam, Note 11, supra, at 786.

(58] Miranda v. Arizona, 384 U.S. 436 (1966).
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(59) KT IAERAL KB H 8 B 246 a) #9148, See generally Richard A. Cordray & James T.
Vradelis, Comment: “The Emerging Jurisprudence of Justice O’ Connor™, 52 U. Chi. L. Rev. 389
(1985) ; M. David Gelfand & Keith Werhan, “Federalism and Separation of Powers on a * Conservative’
Court; Currents and Cross-Currents from Justices 0'Connor and Scalia” , 64 Tul. L. Rev. 1443 (1990);
Liang Kan, Comment: “A Theory of Justice Souter” , 45 Emory L. J. 1373 (1996) ; George Kannar, “The
Constitutional Catechism of Antonin Scalia” , 99 Yale L. J. 1297 (1990) ; Charles D. Kelso & R. Randall
Kelso, “Sandra Day O'Connor: A Justice Who Has Made a Difference in Constitutional Law™ , 32 McGeorge
L. Rev. 915 (2001) ; Deborah Jones Merritt & David M. Lieberman, “Ruth Bader Ginsburg’s Jurispru-
dence of Opportunity and Equality”, 104 Colum. L. Rev. 39 (2004); Christopher E. Smith, “ Justice
Antonin Scalia and Criminal Justice Cases” , 81 Ky. L. J. 187 (1992); Christopher E. Smith, “Supreme
Court Surprise: Justice Anthony Kennedy's Move Toward Moderation” , 45 Okla. L. Rev. 459 (1992). %
TR B AR A KL B 8948 7, see Linda Greenhouse, “ Becoming Justice Blackmun: Harry Blackmun's
Supreme Court Journey” (2005) ; Kit Kinports, “Justice Blackmun's Mark on Criminal Law and Proce-
dure” , 26 Hastings Const. L. Q. 219 (1998). See generally Christopher E. Smith, “The Roles of Justice
John Paul Stevens in Criminal Justice Cases” , 39 Suffolk U. L. Rev. 719 (2006). See generally Christo-
pher E. Smith, “The Roles of Justice John Paul Stevens in Criminal Justice Cases” , 39 Suffolk U. L. Reu.
719 (2006).

(60) FEMG, A1 BOCTEM & L URIRBEX— 20, (2 , R U 20 5] B0 088 0 998 b 1 o A 2 3
EIFMRH R EIEESRG . KT /AR - S SEar BER LU B 2 B 04 5 B )
P B R BT, see Rorie L. Spill & Kathleen A. Bratton, “Clinton and Diversification of the Federal
Judiciary™ , 84 Judicature 256 (2001), and Susan B. Haire, Martha Anne Humphries & Donald R. Son-
ger, “The Voting Behavior of Clinton’s Courts of Appeals Appointees” , 84 Judicature 274 (2001).

(61 FERBHEZ—, £ 1953 4FZ 1975 4R IH] , K86 RUHE - ARSI Efb 2 S5 HTE M 90%
FEfFeb, RIURRE" BAL— At 3= X573 (the civil libertarian position) . SHHIRL, B 1972 4E Kk
FE - BT A B R BT B, HLF 1985 4E, R RINEN—H R E XSmRS R G
19.6% . Jefferey A. Segal & Harold J. Spaeth, “ Decisional Trends on the Warren and Burger Courts: Re-
sults from the Supreme Court Data Base Project” , 73 Judicature 103, 105-106 (1989).
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(62) X TFRriBRIEEBERITIE, see generally Francis A. Allen, “The Judicial Quest for Penal Jus-
tice: The Warren Court and the Criminal Cases” , 1975 U. [ll. L. F. 518; A. Kenneth Pye, “The Warren
Court and Criminal procedure” , 67 Mich. L. Rev. 249 (1968); Yale Kamisar, “The Warren Court and
Criminal Justice: A Quarter-Century Retrospective” , 31 Tulsa L. J. 1 (1995).

KT L BT B S5 IR A8 1 B 1) LE 5, see generally The Burger Years: Rights and Wrongs in the
Supreme Court, 1969-1986 ( Herman Schwartz ed. , 1987 ) ; Albert W. Alschuler, “Flailed Pragmatism :
Reflections on the Burger Court”, 100 Harv. L. Rev. 1436 (1987); Peter Arenella, “Rethinking the
Functions of Criminal Procedure: The Warren and Burger Courts’ Competing Ideologies” , 72 Geo. L. J.
185 (1983) ; Jerold H. Israel, “ Criminal Procedure, the Burger Court, and the Legacy of the Warren
Court”, 75 Mich. L. Rev. 1319 (1977); Stephen A. Saltzburg, “The Flow and Ebb of Constitutional
Criminal Procedure in the Warren and Burger Courts” , 69 Geo. L. J. 151(1980) ; Stephen J. Schulhofer,
“The Constitution and the Police; Individual Rights and Law Enforcement”, 66 Wash. U. L. Q. 1
(1988) ; Louis Michael Seidman, * Factual Guilt and the Burger Court: An Examination of Continuity and
Change in Criminal Procedure”, 80 Colum. L. Rev. 436 (1980) ; Robert Weisberg, *Criminal Procedure
Doctrine ; Some Versions of the Skeptical” , 76 J. Crim. L. & Criminology 832 (1985).

KTRZEWHFEEBL, see generally Tinsley E. Yarbrough, The Rehnquist Court and the Constitution
(2000) ; Craig M. Bradley, “Criminal Procedure in the Rehnquist Court: Has the Rehnquisition Be-
gun?”, 62 Ind. L.J. 273 (1987); Brian K. Landsberg, “Race and the Rehnquist Court™, 66 Tul. L.
Rev. 1267 (1992) ; Robert H. Smith, “Uncoupling the * Centrist Bloc’ —An Empirical Analysis of the
Thesis of a Dominant, Moderate Bloc on the United States Supreme Court” , 62 Tenn. L. Rev. 1 (1994)
Stephen F. Smith, “The Rehnquist Court and Criminal Procedure” , 73 U. Colo. L. Rev. 1337 (2002);
Carol S. Steiker, “ Counter-Revolution in Constitutional Criminal Procedure? Two Audiences, Two An-
swers” , 94 Mich. L. Rev. 2466 (1996) ; Ronald F. Wright, “How the Supreme Court Delivers Fire and
Ice to State Criminal Justice” , 59 Wash. & Lee L. Rev. 1429 (2002) ( comparing Warren and Rehnquist
courts ).

KT Tl doe 95 95 B % BT (KBRS 5 2, See Henry J. Abraham, Justices and Presidents; A Political
History of Appointments to the Supreme Court (1974). T 20 #4245 A ¥ B (¥ 4- 47, see The Supreme
Court and Its Justices (Jesse Choper, ed. 1987). ST A8 o i B I 09 B A A B0 B S 4 b
AL 456 H Pl S W ) LA HF |, see the annual study of the Supreme Court term, published in the first is-
sue of each volume of the Harvard Law Review.

For further analysis of the Rehnquist Court, see generally * Symposium: Just Right?: Assessing the Re-
hnquist Court’s Parting Words on Criminal Justice” , 94 Geo. L. J. 1a19-1634 (2006) ; “A Symposium on
the Legacy of the Rehnquist Court” , 74 Geo. Wash. L. Rev. 869, 956-1089 (2006) ( four articles on
criminal justice). *For analysis of the criminal justice views of Justice John Paul Stevens” , see Symposi-
um, “The Jurisprudence of Justice Stevens” , 74 Fordham L. Rev. 1557, 1569-1757 (2006) ( four articles

on criminal justice) .
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B BITIE .

SRS S AN YR 0 A T 5, — A Al A0 o A S 0 5 38 IR SR A AR
I ASERBIH IO R RHE — 20 i1 S URIA T , B AE 5 76 37 1 Tk
W JOTEE T AR 5 T 5 5 FE 7 I — s 0 TR SRR R U, O % i 5 76 o 341 st
MESEEFITIR. FRE, fE—1 B 58 £ M0 A 35 S0 i0 /) B b, i
MBI ARB S BOR T ; 20, B 2gol IR T A K SR A . MR,
LA AEE SE (5 B A AR AE 5 BV Bk, AT, R ER], — B
TR AT REAE B AR S A 85— T AN IE A9 TR AR, B F ¥ ek
A e B A R B R IE AR A0 R A 502 BRI T B PR Lk S e T O T TR —— R 4
— D AE I AR PE AL, SRR A 5 Rk 3L A B IE Mk

TR < ) T 2 385 A AR o , 45 T 4 R 5 o
LRI R E AR A EREE, RE WEMINEF L 5 (BF) A IE" B
KHAZ HE, ENAREKERFRR, A0 2T MR, 2B
It , FSYURT (FRJF ) 2 IEME A0 R < BP0 3R, JLARI A1 AS 28 7™ th 17
HEZBMRY . MR, () A" F AR BN RS, B, 76 i 4

(1) RTATEWH R BRI, see Joshua Dressler & George C. Thomas 111, Criminal
Procedure: Principles, Policies and Perspectives 51-61 (2d. ed. 2003).
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A0 55 2 S i A 1 0 AR AR A B, T P A e o T vk (B R
IR , A R0 T AR TR BRBE A AAB B ™2 IR X R R B A IE"? W
R i NR— DAY Z R AERIBM/NE R AR A 4 AR 05 3 i
A7 A T B X R A SN ] X R IR R

% E FUFAEF 5 = M EFRHEAE T, G835 7 X gt A U 5
P RS . AR, X —fRES SHER A EF LM ES . #l, HEA
AT R S BOR MR R S50 A E (BB B B s T B, 40 7E 2001 47 9
A 11 H 2B 8ok FgH s RS LART , AR 3508 A, ARG X 22 IE R
AERIBI L2 SR, A I B, 358 el PR 45 O B B9 R 2 D — U ST )
flo B4, TR HERR B 520 i JCUE1E A MR BE A D 32 B R B A UE 8 , (ot T3k
i A B TS 19 ) BORE R0 BT BB 2 R BOM XA HER I F A E . T E, A
N A] SRR, PR MAIRIBEAERAN ) RANIER. R, 5
TS 1 e B 2 4 R BT 1) A 2 R BiD 32 1 LU, LA O O ) TR - FRATT Y
BUA AR A A AR -6 18] T BR i BURF T B2 R AR 16 B AU AT, TE X — J )
W DARRERAT A AT A S EAURIE R P A R 2 BR3P, BR T 3Bl
HMETE , AT T BB LA Ml - W R A 13 A 53X — A B M LAHT , W6 2003R AR
AR ALC R AR (AR .

RSB A E R . — TR A i B 2 N D B U8 A ) 12 B
AR, W FRE T XL TR RS AT, — BB AR A a ik
B A R AR 2 B ST . T EL, X 22 45 TR 38 B i A\ R BEON
M2l o SR, VF ZERAEER FF R4 A9 LA , a0 O 3297 3 SR (1 U B o A A
FAR B B BE B, S5 — O T, AR LE AR B R A AL A AR AT R R A R R
T2 e AR 3 S A P A A 1 0], 3R 2 1 e o R B Il G 5 A R A5 R ) B
F LAHRE R A A2 IE AU L BEAR (BN, 48 AR A BUCER
B e R .

AR A TR SR MU R 75 A B T S B 0 o 2 TR S R i
EEHLEE ACHEIL.

(2] AR FHIRIA N B Bk, (B, BT & 4 1 — S S B T LA A R,
B, A AP — B RS BORHAS 1R R — RS 1 R SR
i# ( self-defining terms)

(3) People v. Defore, 150 N.E. 585, 587 (N.Y. 1926) (iR FEMELTHMME).
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B E—T i W AREE , TR 3 R IA B 2 B 45 ok B B (E A B AR R
HrEbrHER SR . R 220 AR A S RE A 0 — 1~ 7T 5% 4 ) 3 6] 3 o BE (B
REGSHERR PRI R SRR AR HI BE) ,(H R , R FURIATE Pt i 24 4R 37 H Al
1B E b, 02 TE 3 X 7 90 98 S BE N , = 3 i BE A4 R i OF 55 MBI % 5 & 5 F
850 BRI, HEdr X e E b 3R] BE 2 40 3 0 S i BE B 380 A B Ath £
PRI, R0 3 ) o o BE 0 H Y, IH AR 55 = — > M {8 B AR 89 1 55 7 (3] B3 ( setting
priorities) ,

L FRATTR AN ZE HE X o O S (o) B A W8 7 33— [ A S 244 Aoy 4cb B
ARWE? R —ACA BB E] B, S Bk 22 19 2 3 1 P 4R X e ) A 25 %
it AT TR R S b A =, 3 PR G B A R R DU 4 A R SRR
o A RE A — & B i BE

BAEF - IAFEEEEY A X 5 7 AR SR, B AR SRR 2
VErRFRAER PR L35 4 AU L O0 St e HE 708 ) s & 4] 50 33l i 44 R R 53 6]
PR IR IEEE HIAE R ( Crime Control , RIFR CC) 5 IF 4FRFHEL" ( Due Process,
faj#% DP) , WASEM B E 2528 1 REE, HAhiFie H th T 28R TR FH 3
10 B A AR e L7 ) SR, ZE ISR P, 0 5 36 AR 038 iR e R B

[4] See generally Herbert L. Packer, The Limits of the Criminal Sanction 149-246 (1968 ) ; Peler
Arenella, * Rethinking the Functions of Criminal Procedure; The Warren and Burger Courts’ Competing Ide-
ologies” , 72 Geo. L. J. 185 (1983); Douglas Evan Beloof, “The Third Model of Criminal Process: The
Victim Participation Model” , 1999 Utah L. Rev. 289; John Griffiths, “Ideology in Criminal Procedure or
A Third ‘ Model’ of the Criminal Process” , 79 Yale L. J. 359 (1970) ; Kent Roach,” Four Models of the
Criminal Process” , 89 J. Crim. L. & Criminology 671(1999).

[5] Susan R. Klein, “Enduring Principles and Current Crises in Constitutional Criminal Proce-
dure” , 24 Law & Social Inquiry 533, 536 (1999).

(6] Packer, Note 4, supra, at 153.

(7] E.g., Arenella, Note 4, supra, at 209-228; John Griffiths, “ The Limits of Criminal Law
Scholarship” , 79Yale L. J. 1388 (1970).
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PUF T RARABISMIEEN . REEfSwghae &k, mHFie
TR PIRD AR HE R B0 (B2, —Se3F iR Ak, R 8 i H AR 1
PR BT AT BRI 22 BE A RO 208 L 0 ) SR, 1 T RE 2 A B, AR T SO E
REAREE , B SLR A TP T SRR P A 2

=\ MEAEMIEREREN

AL AR MBS R T LA T R0 BPFT 5 42 5B ( repression of crime ) & B
WHFPREEWHR. FEGRE S A b OFRRARE", B4 A3k
7 R AR 110) i FHIB LR A B & K LA EE AL, PRI A0 R 45
R ERG AR IFHEEFARRE T HER KL,

EFARBILRARFEEEARNER? 58, TEBFMNIEERME. R
Al BB P PR E AR MR (E i ml A TR T o BB RIS 22 A9 %5 b 2] bk e I
FTHRARMGEE. “FEREERHE S, KR LINE R EREHG LR
e AR AR A el B B A RE BE B4 O i s A i A R L 5R
A RS 373 (8] -6 32 A 36 A DT AE P4 A9 i 2 1 A B A A A (“ R T
BEME02))  LMEREE R TR H R T RALREISHHER T, R
] BB S oA AT LAE SR - O3 ] Bl A SRS 00 o, kb B
TEACHR T A% TE 4 B0 0 L B %ot 2 14 A i s b ) R e 1)

RESBCENE MR, EBAE EE PR E S, B, mREE
i R4 A B R R PR SR A, R BRI PR AL O AR R AN BT b SR A 5 B L A0

[8] E.g , Arenella, Note 4, supra, at 213-228 ( & 5a B =, 64T 2 T 44 ) ; Beloof, Note
4, supra ( Eok—Fp B HEAZ 5H50" ) ; Griffiths, Note 4, supra [ 37 2 FALIE AMERIA S A2
( rehabilitation and reintegration of an offender into society ) J2 {8 75 18 3R () 37 &, =9 —FhIp 3 w) 219
“HBEMA" ] Roach, Note 4, supra(fli#s TGS HEREH AR S A E T MEBEE AR . 2T
FEAl e BRI ] LA K 9 (] fil i Aok 2 [ 2 144 i 2 b 2 B 11 4 A9 1438, see Mirjan Damaska, “ Evi-
dentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study” | 121 U. Pa.
L. Rev. 506 (1973); Daniel H. Foote, “The Benevolent Paternalism of Japanese Criminal Justice” , 80
Cal. L. Rev. 317 (1992); Richard S. Frase, * Comparative Criminal Justice as a Guide to American Law
Reform: How Do the French Do It, How Can We Find Out, and Why Should We Care?”, 78 Cal. L. Rewv.
542 (1990).

(9] See generally Donald A. Dripps, “Beyond the Warren Court and Its Conservative Critics: To-
ward a Unified Theory of Constitutional Criminal Procedure” , 23 U. Mich. J. L. Rev. 591 (1990}.

[10] Packer, Note 4, supra, at 158.

[11] Roach, Note 4, supra, at 678.

[12] Packer, Note 4, supra, at 159.

(13) M. at 160.

(4] [ EIREE R ] A T FET W AT B A E BB, " 1. at 162.
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EBUR SR ARAT A AL IR A L6 S M A0 TR B A S R A TR, B SR
o B R B0 4 38 0 TR) S 0 s B FE 405 T L X — B A B Tkt &
S ARXTR R AR RCR A TR (B2 T A MR A S S B, U TR e
AR R WAR A K , o 40 B B i P 40047 20 92 30F 0 0 HE B B BR 6E 14 F2 J3 1
ERIOR— L, WEEER S AL

=, MERENELSEFER

AT AR ADEAT 0 FO AL, AT LA B F R OE SR RN .
56, EXARFRAMHTE , REH A ZUBBIL T SR M2 B H
G2 LA B i 3 SO, BN A ZE b LA Ay bt 25 R SR AR A 9 3
BOYEHREIR . "07) B, IF 2R e B BURT , U5, N T 3% 2 f R

5 I SRR A R BE T R 3T R s o B AT R, R AL
RSB R RN AR F &0 0TE AR —— R T AE o R A7 4 b
B, AT TRRA T BB WSS LA (LR, IF 7 e BB A 4k IE R A R b ik
KRR AT AR S M. IE XS F 35 # AN, 2w R i 4
AR IESH RRE B, o LUR S UFIALS R AT R,

= TR B UABE B BE A 3E A TR RTHR, T IF 2442 5 Bt |
sRIEEER BRI WD, (B AMEAR SRR MRS ) BRAEA 2 26 2 T ik i
bR AR AT B R A UE | AR 2 2 R BE (1 7 i iE
BENA R, B, A0 TR Gk 5E A TE B A R TR 9 (not legally guilty of a
crime) (18] PR b i TCARHERE , (RA0 58 55 ) 2O MA 15 1 BB A S5 5 R —#E,

[15) Id. at 160.

(16) Alan M. Dershowitz, The Best Defense xxi (1982) (%R 17 & Beifak” Y W w40
W (1) “JUP B TR S AR5 A R 57 (2) “ i et e I RS 0 Ak Ty B i
H HARE" I —) .

(17] Packer, Note 4, supra, at 165.

(18] BRARIESCRGR FARRE , M523 F 3058 bk E A SR B4 i 1) deqb . WA 4
S A TR 2 et 11 ) 0 - S0 86 A (L SR A B R B ) (AT S R T AL R 2
@, B A CRE) () GREF) TRF A7 358 b 8O3 ot 3k 1F 20 fier 85 a7 LLEE W)
AR, DRI, B B4 R 13 o (0 py 8 oy S 5 5 91 S0 P 30 0 o 0 5 3 1 00 000 £
fHR, B8 b AR AR Sl AHh A R AU T —MEFITH—F7 M AL AR
A SEHEARIRAT A A AR S, ELas B ) a2 9k b 2 TR A4 0T T PR BT U5 S0 2 A A A AR
5 Z, — MR ER AR 5 (AN SR BT M ASSE F A B ATskfE s 7, 7R
BORE L EA R ARELIE E B T B E . See Arenella, Note 4, supra, at 214.
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B —Fh R — BB T 3 R0y X Ol R R BE AR EEE R IE 4R
FPRX P AR , FRATTH B8 2 55 B3 X6 BUR AU it i BR8] (08 (A Ol —
PTHEE, A FEZAM AR ") mH, BIRfEE RERE THL L
A AR 2 A BB SE TR HOBER  (H AR T RS E PUE TR A AT BB

SR, Xob T8 I AP 3 ) i BE R 2 O Ml L S RO B SR, R
EAREIEM . IEYNBRAARR R DE BRI, “ IR — ARG 58 R
PR Tt 8k 9 22 20 AR 4, s A T BEA7 767 35 159 ® ik 70900 B b, Al AT T it
BRI AR AT REM A 5 B A MRESEA R SF L. SR , 78 LIS A
TR, DRI AR T T 508 IR S
WA C L ERRMLS . FAE, IE SRR S R — 280, B> oAtk
TR B AT R IR E N8 SEBRFE e, b B . E2, X I AR R IE 3R
Pl B 2 3125 PR A L SE M

fJa , S T R A0 AR R UM L, W PG HE IE R T s
I VBRI, IE MR RS 5 R MR R B B S, B Rk
MR E AR, BRATT BB —— BT &, 2 S 5 TRk B4 5 1l i)
AP B E—HEO HWTET , AR A BB A 42 b 5 A LS A [ B, AL
P AL AR LE AR ] T A 32 T RS B KIS M B #) i o (20

PR, B LA TR , 5 AT E AT AR i 1 (A AR B, — AR I 2
T A (R R A R 9 ] BE , S804 2 BB 5 T L, SELAM ) T B s i w) LG Tl
SEREALR IR MR B by, X T 3R Rk ] A S A T ARG HR ; it
b, TEEFBCHA TR AT REMRD A F 2 A SRR HY AT RETE I LB

LR N SN SR by )il a0 i
FEAT A2 0 1] AT 00T T S i 5 0 405 S0 A S A0 L G S

(19] Grffin v lllinois, 351 U.S. 12, 19 (1956).

(20] Florida v. Meyers, 466 U.S. 380, 385 (1984) (Stevens, J., dissenting) ( emphasis added).

[21] See generally William T. Pizzi, Trials Without Truth (1999); Albert W. Alschuler, “The
Search for Truth Continued, The Privilege Retained: A Response to Judge Frankel” , 54 U. Colo. L. Rev.
67 (1982) ; William J. Brennan, Jr. , “The Criminal Prosecution; Sporting Event or Quest for Truth?" ,
1963 Wash. U. L. Q. 279; Marvin E. Frankel, “The Search for Truth: An Umpireal View”, 123 U. Pa.
L. Rev. 1031 (1975); Monroe H. Freedman, *Judge Frankel's Search for Truth” , 123 U. Pa. L. Rev.
1060 (1975) ; Henry J. Friendly, “Is Innocence Irrelevant? Collateral Attack on Criminal Judgments” , 38
U. Chi. L. Rev. 142 (1970) ; Gary Goodpaster, “On the Theory of American Adversary Criminal Trial” ,
78 J. Crim. L. & Criminology 118 (1987) ; Klein, Note 5, supra; A. Kenneth Pye, “The Role of Coun-
sel in the Suppression of Truth” , 1978 Duke L. J. 921; Irene Merker Rosenberg & Yale L. Rosenberg,
“Guilt; Henry Friendly Meets the MaHaRal. of Prague™, 90 Mich. L. Rev. 604 (1991); Tom Stacy,
“The Search for the Truth in Constitutional Criminal Procedure” , 91 Colum. L. Rev. 1369 (1991); Tho-
masWeigend, “Criminal Procedure; Comparative Aspects”, in | Encyclopedia of Crime and Justice 444
( Joshua Dressler, ed. , 2d. ed. 2002).
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RIEIE— BN . G0, B4 H5 5P IR BN, — & AMfE, 7k
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oA EEN S IKBORM B R IR E R SR A LERTRARENAZ
I TR, ST b, R — N A 1 T A A ) 7 B, — BTN, A
TETEA S AR 10 (B AZS B 04T ) S SL BRI IR 4, AT A% 18, )
2 ) E R O 24 0t e 0 1) DR AR B

R T4 15 KB (1 4, K itk 2 SR R X A R G SR GR35 v 37 722D 1 3 A T
Wio ST, 3 ER S Rk AL GE A A R G E T B ST TR T
B — N REHBAE R, HERREN— A RZATR B —HKX
0T 4 0B SR LA B A 1 RO S I A i AU (2 ub o [R]— AR R AT 5K
FERTYUCHTH) B8 1k 3R G TR 0 R A S A o U 5 B e TR — Bl A
A 3 TE i A1 G, fhFE BR IR RN, TR MR IR A RE A —
MNEEH O R EZ AR A BET R - ERN RS b, X TR
TCEEF AT AR Y — e s B S SO B, BRSO AT SR AR A 2
BRIEZ OB, AR 2, 3R Ay [ 15 H T ] 4 & 1055 0 300k r9 a8 )
B BT X — WA, — M RAET SR R, A B SARIE S
5 5 AR B, A HRE R 2408 1) T IE SCR - g A —ql . 726

5 LA ARTAR b, SR — L Pl REE S AR AWAT T 127 M4l
WA A i &, B A A2 KU, 3 PR 2 B R XUBS A8 AN TR - 5T —
A REEBERBHERG R, LA R AT EE M2 KT 86, [
AIEXH . NEREXMEER, —MHFDBHAE B ANANER, B2
WEAE I TR A A5 — ARG O 5 5 T L, oK A 301 s I Py AL R R LA T E 7
BOE K ML —— oW K T RS T IR S SR B3 BT 5| R B9 &0

[22] Stacy, Note 21, supra, at 1407.

(23) In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J. , concurring).

(24) 4 William Blackstone, Commentaries on the Laws of England 358 (1765).

(25) In re Winship, 397 U.S. at 364.

(26) Barbara D. Underwood, “The Thumb on the Scales of Justice: Burdens of Persuasion in Crimi-
nal Cases” , 86 Yale L. J. 1299 (1977).

[27)  See especially Stacy, Note 21, supra ({3 Grits U, 36 B BB BEBE O 4 T AR R ILELF 37 45 -
B A TR R B R R TR .
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SONBEE G E R - PRSP REUL, < BRAER A T A TR TR
GEUR AN, O T AR KU TESE B T R TE , ME— 9t % BB R R R SR
NGETRRI R BEYE (22 du B ZE BT A RV ATIR 7, B — ek, — B Al TR L
FH AATREFHLSEERZANER, WRRIEZ SR BRI A
S EARTIBE, A ike REER, ST Su A R ERZ ANEF
MIEL, RERBE RN 2 FEER RN URAG R, E L, R
TR RIILAL BB 4., D EEAE VR AL R 9l B 4 O A5 32 B AT 6O 75 B - R AT
o7 2 4 I —— 73— W A 3k, B 4 K 2 50 A 3R 1 A =11k - PN
B A BLE: X — IR “ A By TR AR @09 355 (good sports) , ELEL , 76 T i 5
L BRATRE X SRS SLEAR, WA RN T 48R 5,730

LATEEH FA TR T 4 = A RS R B A TR R LR
SRR A R H Ak B PN T B A — e — iR R, K R
P EANE T AT YME R AR 5 AN R B A ; 40 SRR B S B3 5 BL A, 5%
BT K IH LI B AL ER AR 4 — A ) i B 4R T vk 52 AR E 0 1
fire —5FH B BIEVE, WERBATIERMER I 4, SHBBRFAE XM EE
FRZITUTFTE R RN TR EEH ., — RS, 8B AZBR
HRREELEE—B A TR T, BT AT BRI 10 L TC k56t
SRR ST O B, FEAR X — WA, A T i LE R A S A o 5
U0 2 A R R AT 2SR A o ) o HE B 2001 (845 {35 M ) 20

SRR TS5 ) e A BEAS B 2 A IR T & SR SC B0 . 1A ke
PR BE T, S SCECAR , 0 (R HC At 47 ) 35 4 — 4%, AT R4 32 3R B 4 0 34
F—— Al BE2 YT TS I8 Z— P 1M o] AE T 24 th AR AR . 7052 Mix
— MR A, TR S BLIE U RS, h L EAMF R — D S
B O B B, IE SO AU RER B R E R AR SRS R ST E T RE
FE 5, AREE T B R AL H A BB A R EA W LB B4,
CHEHEMTHBKRRT . ERFEE T A ARTRES IS, SHARES

(28] XTFiZEEMSiE, see Jeffrey Reiman & Emest van den Haag, “On the Common Saying that
it is Better that Ten Guilty Persons Escape than that One Innocent Suffer: Pro and Con”, 7 Soc. Phil &
Policy, Spring, 1990, at 226.

[29) Richard A. Posner, The Problems of Jurisprudence 216 (1990).

(30] Joseph D. Grano, “Selling the Idea to Tell the Truth: The Professional Interragator and Modern
Confessions Law” , 84 Mich. L. Rev. 662, 677 (1986).

(31) Akhil Reed Amar, The Constitution and Criminal Procedure: First Principles 154 (1997).

[32) Pearse v. Pearse, 63 Eng. Rep. 957, 970 (1846).

[33) Law Reform Commission of Canada, Our Criminal Procedure ( Report 32) 10 (1988).
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36 T , BR84S R A B T B 3 TR B A K
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[34] See Sawyer v. Whitley, 505 U.S. 333, 356 (1992) (Blackmun, J. , concurring in the judg-
ment) (At S ik B — R DG TE " R RS LA, IR 45 78 B4 1 3 S S i 4 o s R EE
BE R ABREE T 5L 0 P E AR 4, 0 o AL AR 40 0 0 B RO R AE T ot o R IR S
#.") ;see also Rumsfeld v. Padilla, 542 U.S. 426(2004 ). (il st rfE Ly 3043 A9 IEHR 5 25 H
8 B R R B A TR O SRS A TEAR (S R E W sl A &8, RASA SN, (B, sy
B 4 A <1 SRR BT AR A AR S B, R 4, BIMEE g T G o 4 i ) b o) BE B, bt 4 X R
FHEH A TFE." ) (Stevens, J. , dissenting)

(35) Klein, Note 5, supra, at 534,

[36] See generally Miriam Damaska, “ Adversary System” , in 1 Encyclopedia of Crime and Justice
( Joshua Dressler ed. , 2d 2002 ); Abraham S. Goldstein, “ Reflections on Two Models: Inquisitorial
Themes in American Criminal Procedure” , 26 Stan. L. Rev. 1009 (1974 ) ; Abraham S. Goldstein & Mar-
tin Marcus, “The Myth of Judicial Supervision in Three * Inquisitorial’ Systems: France, ltaly, and Ger-
many” , 87 Yale L. J. 240 (1977) ; Goodpaster, Note 21, supra; John H. Langhein & Lloyd L. Weinreb,
“Continental Criminal Procedure: ‘ Myth’ and Reality” , 87 Yale L. J. 1549 (1978); Myron Moskoviiz,
“The 0.]. Inquisition; A United States Encounter With Continental Criminal Justice” , 28 Vand. J. Tran-
snat'l L. 1121 (1995) ; Gregory W. O'Reilly, *England Limits the Right to Silence and Moves Towards an
Inquisitorial System of Justice” , 85 J. Crim. L. & Criminology 402 (1994 ) ; Weigend, Note 21 supra.

[37) Rogers v. Richmond, 365 U.S. 534, 541 (1961).

[38) Miranda v. Arizona, 384 U.S. 436, 460 (1966).

[39) Id. (quoting 8 Wigmore, Evidence 317 ( McNaughton rev. 1961) ).

[40) Goldstein, Note 36, supra, at 1017.
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- JE T MR S BRBE A S5 BABEIA R 4 B HE B B 5 1 R RO L afn A
REMAPEL FrAEXSRFET AT LERMER., MBS — i@, H
THEERENE SR PRES S, BBkt D 2R T — i
T BN, FeiF P H I TE IE 20 U5 (14 51 BAFE A B ( post-indictment lineup ) 3|
i s A6 B EETIR) o 50 VP R BE A AR AT R U 4 5 3 [(45)

G SR AT 2 B B AE A L33 R T ) 2R i S Th 28 ) ik o B il )
i B A Jo b 00 S fl 1) F 3 3PP Bt o o R 0 4 T R T, LA AR R
TABIERIAAT B85 AR, B, A48 ZEAE IR 3 R e h skt AR A AR T A
CHIUEN" o (B, BEEAEZ B B, (348 AT LA 4R 3 e sk s g 3048 AE . 9l an , 4R
RN , 42 75T LA SR A5 A 160 4G 6 B S 1 L v 45 T oP R L 1 4% R R
I (trial defenses )146) ;2 1 WU {5 45 45y W0 25 ) o 4 U FIBRAB 14

R RRAET , Al A M AR BN SR BT EES
GEZEA) 7 RIEEAR L EARM T IRARF N B8, H AT, W 6

[41) Goodpaster, Note 21, supra, at 120.

(42) Miranda v. Arizona, 384 U.S. at 460.

(43) McNeil v. Wisconsin, 501 U.S. 171, 181 n.2 (1991).

(44) BRAFE - =ZEENWE T FIZ(—) .

[(45) ZWAATE - PUFESE Py (RSP0 (a] (1 TR ) ) FOES b AR W GRS (1951 BA 9
k).

[46] See 2 Joshua Dressler & Alan C. Michaels, Understand Criminal Procedure §7.08 (4th ed.
2006) .
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KT XEGUH 9 55— BEP B & 150 o B P A B B . 1% B A, Xt
PUHI7E AT BB S R MBS A SR SRS Z 6], B8 T — 7 AR b 1
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Fik—RiRERG T EER YR —FFRAN, A KTk
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n,— A EA A RE SRR RS, L, G0 R TR, RRAE TS AR L URIN B .
T — 3% 55 B DU A A 8 T 2 6 g 3 ARk 32 Bt 9 R 2 % A ( count filling
costs) o PRI, A BE ML A ML SC I 0 R S R 17 24 (AN RN 24, B 4, , 30 AT ) %
BIT B N BB IR E AT REE R R RT3 T e AR S URIA R P, it JLAE

(47] United States v. Cronic, 466 U. S. 648, 655 (1984 ) ( quoting Lord Eldon in Kaufman,
“Does the Judge Have a Right to Qualified Counsel?”, 61 A. B. A. J. 569, 569 (1975) (internal quota-
tion marks omitted) ).

(48] See Goodpaster, Note 21, supra, at 121-122,

[49]) Frankel, Note 21, supra, at 1037.

[50) Escobedo v. Illinois, 378 U.S. 478, 488-489 (1964) (footnotes omitted ).

[51) See generally David Cole, No Equal Justice (1999) ; Randall Kennedy, Race, Crime and the
Law (1997) ; Feminist Legal Theory: Readings in Law & Gender ( Katherine T. Bartlett & Rosanne Ken-
nedy, eds. 1991); Richard Delgado & Jean Stefancic, “Critical Race Theory: An Annotated Bibliogra-
phy”, 79 Va. L. Rev. 461 (1993).
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AR R AR RE AT B 3 18 14 R 7 FE iy i e A (52)

Pt 2 A — TR, 0, A R 2 e ST R LG R , Aot T AR
A% b 55 1 S g s Bl G B AR B o A S35 7 (530 S 485 7 244 i/ R O
DU — I AR P 5] T 41 44 HABAE AR S () i o 5 (54)

S, SRR R R R, KA , Rk IRl B L 2208 1 3 1 0 5% ) o i
MZTIZE . B, BT TSR, 79 A4 R i BE o, B0 19 S 32 3
AR A ORI T A A7 S R = ar B X Ry 0550 s ZE TR B2 0k b | B A R & 2 B p
AT B0 560 [R]B,  UE S 4 A A Rt 2 B , 47 76 5 BT 1 9 b e 451
H” (racial profiling) [RJ, B, P75 BT 51 5 F b 1A i L 117 4845 . o0 1] A 67 36 A
(SR A A BORTRT ) |, i EL W3 S0 AT 69 A 5 sl AT B9 4 S g 2 O57) T

(52) See generally Chapter 28 , infra, and 2 Dressler & Michaels, supra, Note 46, at chapter 9( i+
W T LUT () . B A AU HE D A 3R 97 MG SE ] RE S Ba 1 TR HE) o

(53] Taylor v. Louisiana, 419 U.S. 522 (1975) [ ¥ ¥ 30ih K, — 50 i ek HAR BB 4T
Wy 3 S A R ) T R RS AR S A L v B T B A B A R AR, B
1 4% 1 A7 24 FLAT 41X % 3 9 ML U4 %1% (a representative cross-section of the community) ],

(54) J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994) (%A = 3CA S , (LU BEHE B hi
SR TE R [R158E , i R 15 B E R AT SR 4 B, 76 6 TR F P B T X R IR
o, — 07 24 A HER Bk 5 I , O I T AR R T 7555 2 B A et S U UAR
et fi] A C APER PR B UE 2 %04 ) o See 2 Dressler & Michaels, Note 46, supra, at chapter 10.

[55) Fox Butterfield, “Racial Disparities Seen as Pervasive in Juvenile Justice” , New York Times,
April 26, 2000, at A1 CBESCHRIA 1500 Al SRS N L 2T S BRI R 924518 o

[56) Samuel R. Sommers & Phoebe C. Ellsworth, “Race in the Courtroom : Perceptions of Guilt and
Dispositional Attributions” , 26 Personality & Soc. Psych. Bulletin 1367 (2000) (iZ LMWL 2 —
B FERFOFIE B EH R AR, MR A8 SR A S E, B A EE AL
R AR A AR R A B E T REE R D) .

(57) E.g. , State v. Soto, 734 A.2d 350 (N.]. Super. 1996) (iZ 5| T —HaGii2EiF 4 ;X
S s W PR 0 M B AR AT S B AF T A B I BL4 ) s Iver Peterson, “ Whitman Concedes
Troopers Used Race in Stopping Drivers” , New York Times, April 21, 1999, at Al ( #7¥7F V5 M HHE &I
o1 206 R ORI G S 7 N S B T S R A S e g 4 e ) 9 3 10 A AT A 1 OO I R
A Z5HEEZ ) ;Albert J. Meehan & Michael C. Ponder, “Race and Place: The Ecology of Racial Pro-
filing African American Motorists™ , 19 Justice Q. 399 (2002) (iZ3CHFFREM, MIEFXEB AN EE LT
AR DT BB AT S 1 He B S8 2 5 A W A0 5 SR T, Rk, AR AR E e 2 W AR
A F LRSI 45 B FE) 3 David A. Harris, “ * Driving While Black® and All Other Traffic Offenses: The
Supreme Court and Pretextual Traffic Stops” , 87 J. Crim. L. & Criminology 544 (1997) ; Tracey Maclin,
“Race and the Fourth Amendment” , 51 Vand. L. Rev. 333 (1998) ; David A. Sklansky, “Traffic Stops,
Minority Motorists, and the Fulure of the Fourth Amendment™ , 1997 Sup. Ct. Rev. 271 ;[a]if£: 045 — &
I-EW Ay SRR WA S LB =W M4 2 (F) . See also Bureau of
Justice Statistics, Special Report: Contacts between Police and the Public, 2005 ( April 2007, NCJ
215243) (iZAREIAH 2005 45 BB A BN P HE A5 A (9 S HLSEREAR A3 69 H SR LA AR 2
ER, (IR A VB SR L A A A5 2B A ") o %3055 347 85, 3R 22 51
J DA AN TE 8 PR AR B ) 5 B —— (35 b, i B MR, S ] 25 3 S B g
T TR IR, T L, A P BEAE b 2 A5 B A 1 B A H A R B ) —— (B, Rl s A FE 0
ATRER P8 LR ERMITAZ —,
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SR, R B U D 2 3 A P & — Rl | b R o S PR B b Sy
(race-and gender-blind ) (470 35 =] 325 il B , {52 JHL At — 269 i 35 WA Oy, 76 B F
BOCE AN S I E AR BRI PR E Bl e B RN T e 2%
A BRI AR TBIRS , # & - S 5E AR ( Tracey Maclin ) BE24HHEUL, “ B 52
5B ANB T3S ) sh A TS, 7B 55 i (9 @ 2% A (average, reason-
able person) T 3CiEA & Y KA 257 700 R BN, W& 51 & LA F [
“ MR N bR R A S AR R 1 5 1T 4 5 fE (race- and gender-specific ) , 1fij A5
R 5 v Sf 7 (60)

Fof 5 AP 5300 R0 20 5 A0 o) 00 SR Ak 2 RN U] T — 2 5 i L U 1 ]
R, ph T3 PR 2 R i o A A O B L S i =X, Rk, N 2 e 2 A i
TELr o

AT B T SRR 7 ()

H 19 42 50 FACTT A EL 2 70 A0 , 5 B 0 Aok ool ks g 24 1 A i b A
FEREAN BT S R R R A SR M AR, AR, R A B A K
PR R (R e RO, R EL R S T A A By R 2 A TR AR P
VFZHE RS LA R AL T, 2 /0 S SR 45 N 1 B R BRIk

WR ARy SUBEA R 7 LB, 32 R R AL S A R 2 iy At R S L 56 ok £ BT

(58] Compare Sherry F. Colb, *Profiling With Apologies™, | Ohio St. J. Crim. L. 611 (2004)
(IZSCAY9 + UL S0 JiT i 3 0 2 7 30 A 1) $ROE TG s 7T HF D ) , with Sharon L. Davies, * Profiling
Terror”, | Ohio St. J. Crim. L. 45 (2003) (i%3CR}—S622 3 UY1K S0 Rp R0 300 (0 SR AR $h
R T T R o

[59) Tracey Maclin, ** Black and Blue Encounters’ —Some Preliminary Thoughts About Fourih A-
mendment Seizures; Should Race Matter?” , 26 Val. U. L. Rev. 243, 250 (1991) ; see also Tracey Mac-
lin, “Terry v. Ohio's Fourth Amendment Legacy: Black Men and Police Discretion”, 72 St. John's L.
Rev. 1271 (1998).

(60) ZWABHE LR =T 82 (1),

[61) See generally Craig M. Bradley, “The Failure of the Criminal Procedure Revolution™ 38-94
(1993) ; Anthony G. Amsterdam, *The Supreme Court and the Rights of Suspects in Criminal Cases” | 45
N. Y. U. L Rev. 785 (1970); Dripps, Note 9, supra; Henry J. Friendly, “The Bill of Rights as a Code
of Criminal Procedure™ , 53 Cal. L. Rev. 929 (1965).
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R,
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RO, G SRRG E AE ALI , R 2 el R Ay SE A ML SR s, B AT A
ARAEXTHTT VETSRAE IR oo, — et 3 0 SR R S i ML 6 A AR AR I
HPET : SRR AR, 378k 3 ok R 28 P A 9 —— B 3 AL B L
0 228 b B AR o TR, — Sk B F 2 4 S IR W) R A i R
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T ARAM I RSB, — A N N 358 AT AR S B0 5 — B 7063) | il )
TR LR Ty IR IATSE S o 5 A B, TR0 05 180 0 g 3 T 6 0 At O I o, B A
4 B S 3 S D A T ST R R A0, PR MG, b 2 D) 3 e £ 2 B 4% 1 B
Ttk [64)

PRI, N Tk LRSIl I TBSL A RER S RESMEMR, RS54
VA 22 18] ) 248 K 25 B RARAS R 228 AT Bt B KT, B 6 ey 45k 185 75 B LA b 3
BT B, R Rk B s A AT REEA ML B ETRA B KM
BEPRIR" 1M L 150 T AT AR AR 7065 (HR , b 2 A0 AR L B 4 0 e B
ARES R R LUK SO MINEBE R S RE 3h . =+ B4ERT, AR -
B S8 S0 P B SR T M A O — RS RV TR Bl IR Y A
HU T A RIEE EER) ES T G L R W] — 3 K R ROk .
B A AT 25 ) R B ——al % S R R TR —— X B R LR —
THESR TR I A 2, 66)

(62) ZWAHE —&EE —WE =150,

[63) New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (dissenting opinion).
(64] Friendly, Note 61, supra, at 954-955.

[65) Amsterdam, Note 61, supra, at 793.

[66] Id. at810.
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FEALIE) FE T S L 24 1 Bl 4 JF) 35 2 5 LU ( bright-line rules ) , 38 J2 R 24 42 Ji&
T B R (“blurry line” rule) , B H 5T 37 95 i 75 % 2 R % & ( case-by-
case adjudication ) [ HEFGPEFRHE ( general standards) ?

FE SR, EARBRMNER K RAFAE . B, 7E4 KBS A B o,
B v B B e A ), ARLARE T 24 e AR 3, B B 1 B 9 o)y 96 U A0 R S BE A
Mk, JB Tk BB , FEET 0] BREE A () 7 R oh R AT AR PELS8) SR,
X0 [ R A, W AR S 4 & 15 5 (a totality of the circumstances ) %
FIWT, “ATFFET BB AT B & 7000 O T M — iR R R RA R,
b B Rk BE A\ JEFT B H 8 BT A 15 5% (all of the circumstances surrounding
the confession ) ( 5| 41 , §5# i (] i) J< 48 | TR R) 3 8] £ B (AR B0 R T A TR ) 52 5
BE AR ER A MRS, 55 ) . BTSSR WS ITHENRE, A
BB ARAH DG  (H A — R B et "0

by — T, 5 1R 0 e A A ok — W Y e RO T A Ok 22 iR 70D
B A B bR FRAGALN . R, BRAF B — IR iRl R T IR R R BE A S H
Y 4FE FE AR, 5 I, 7E 85 0y 24 UE B B, 84 1R 0] o SR AR ] R, AT 1E A
B Xt BRiR A UEdE . BR T HELLISMETE RN R e ) Y . R E R T
A BT IR B R AR PR AR AN HL A AT SR A, T A B0 R R BE AR A 0 ik S A A,
1, A B X S PR R AT R 7 AR Y o

AR NUE E R GIE RIFEE &8 LaRMIEAN . Blan, B ELEx Sk

[67) See generally Albert W. Alschuler, “Bright Line Fever and the Fourth Amendment”, 45 U.
Pitt. L. Rev. 227 (1984); Craig M. Bradley, “Two Models of the Fourth Amendment” , 83 Mich. L.
Rev. 1468 (1985) ; Joseph D. Grano, “Miranda v. Arizona and the Legal Mind : Formalism's Triumph O-
ver Substance and Reason” |, 24 Am. Crim. L. Rev. 243 (1986) ; Wayne R. LaFave, “Being Frank About
the Fourth: On Allen's ‘ Process of Factualization’ in the Search and Seizure Cases” , 85 Mich. L. Rev.
427 (1986); Wayne R. LaFave, “The Fourth Amendment in an Imperfect World: On Drawing ‘ Bright
Lines” and * Good Faith’ ", 43 U. Pit. L. Rev. 307 (1982) ; Wayne R. LaFave, “* Case-by-Case Adju-
dication’ Versus ‘Standardized Procedures’ : The Robinson Dilemma” , 1974 Sup. Ct. Rev.127.

[68] See generally Chapter 22, infra.

[69] Schneckloth v. Bustamonte, 412 U.S. 218, 224 (1973).

[(70] Grano, Note 67, supra, at 243,

[71) Miranda v. Arizona, 384 U.S. 436 (1966). See generally Chapter 24, infra.
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BETERTYUTE A A9 A S it Al B, 2 AR i S 0] A0 38 A A I 9 R LA B
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AL RE 10 5, B — Ay AU AT R B R AR T R B A B,
XA P IEW MR, B, 8 & F R T 2000 L AE7E 19 IF 24 1
FEmio ARATAHR, A0 SRR BB R 00 A9 57 vk 7 3K, R ARIE 45 SR AE 2 B
TE A0 ANRR HR B SR AR B 0 =X, U AT AR SIF 4% 5 A AT fe] B R B R TR W 0
wan, kTR R BRI 25 , 55 e B 263K T — Fh I B 00 O 1, BP, Bk
AL AR AR TN Y T AR Y RS ETE BRI (B S 1 T
UE$% #F (warrantless searches incident to arrest) B4 LLF 1F 244 i o i sk
531 A B A PT RERER MRS, (R P B A0 N B2 4 s B Ak B A Y
SO SN ALTRUESE . B, ok T T B A 0005 A Ao 1/ 4 4 A A 9 46 B A 1 (A
P 0 DB, (R AF A 1B K A 2, T 2 T R IE 2 MR, H SRR
HANEBRTFEZ FF RS HEUAFAEN E Y3, R, g
AN FE AL — R RIR T IE A TSR REPERLI , FR 4, 2 S B TR £ X F
F (R BRFE) R A T T T b 2 A 5T , B8 5K AR 1T LAHE 1 56 T
UESEE . XA, KLU 5 3 IE M ER A0 56 RIN F R FEAFEH N AR
AR o

R % RO 0] )0 2 UL ) DA 35 BhGE F L BR A L REE E
RIERRE . UG, TR FR, “ A T AR S , UFFfE— e —1 BB
PR HHRHE 5 RO X 22 DA A PR A% e 1] 0l B O 2 IR R 43 A i 4
) EL AR 355 05 B 11 25 ol bk 2 1) 25 AN 35 707D S ) 35 U, BRAT IR R A A
TEWHNE S, MAR GE&F R CmE” | HE ZHmae, B
o S0 AT ARG R 5 X 4 76D

[72] Chimel v. California, 395 U.S. 752 (1969). Z WA+ — &8 =45,

[73] New York v. Belton, 453 U.S. 454 (1981). & WA - 8% 705 5459,

(74) ZBRAAHEELH -,

[75) Dunaway v. New York, 442 U. S. 200, 213-214 (1979) ; see also Atwater v. Logo Vista, 532
U.S. 318, 347 (2001) (k44 DLIKR , 55 DU IE 8 e M S B o FGE MR TmRGE K. AT
B PEARR (B SR, SCHRETE T S — 1 R ST DA 9 T (R 5 3 P AT R, T LA 3 b L
E 3 2 SORE RO sRBOE )T , U8R RESE IR 1o 395 TR Rl i 2 ) .

(76] LaFave, “* Case-by-Case Adjudication’ ...", Note 67, supra, at 141.
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SR, 20 2 ok HFY Ay ) 5 BT 00 oA 2 b = W 5 0 D) ) DA 19 O e L7
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[(77) Anthony G. Amsterdam, *Perspectives on the Fourth Amendment”, 58 Minn. L. Rev. 349,
415 (1974).

(78] Lafave, “The Fourth Amendment in an Imperfect World. .. ", Note 67, supra, at 321.

(79] William C. Heffernan & Richard W. Lovely, “Evaluating the Fourth Amendment Exclusionary
Rule: The Problem of Police Compliance with the Law™ , 24 U. Mich. J. L. Rev. 311, 356 (1991) (Mt
o DA b /S e B [ T HEFT IR ST, 5 S 80, 55 R W R0 00 A L, D ) 5 AT L O
EEEH LI E RERH) o

(80] Robbins v. California, 453 U.S. 420, 443 (1981).

(81] Amsterdam, Note 77, supra, at 375.

(82) See Bradley, Note 61, supra, at 77-81.

(83) E.g., LaFave, “The Fourth Amendment in an Imperfect World. .. ", Note 67, supra, at 325-
333.
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(84] See generally John M. Burkoff, “The Pretext Search Doctrine Returns After Never Leaving” ,
66 U. Det. L. Rev. 363 (1989) ; Edwin J. Butterfoss, “ Solving the Pretext Puzzle: The Importance of Ul-
terior Motives and Fabrications in the Supreme Court’s Fourth Amendment Pretext Doctrine” , 79 Ky. L.J.
1 (1990); James B. Haddad, * Pretextual Fourth Amendment Activity; Another Viewpoint”, 18 [.
Mich. J. L. Rev. 639 (1985) ; Harris, Note 57, supra; Andrew D. Leipold, “Objective Tests and Subjec-
tive Bias: Some Problems of Discriminatory Intent in the Criminal Law”, 73 Chi-Kent L. Rev. 559
(1998) ; Maclin, Note 57, supra; Sklansky, Note 57, supra. See generally “ Symposium, Programmatic
Purpose, Subjective Intent, and Objective Intent; What is the Proper Role of Purpose’ Analysis to Meas-
ure the Reasonableness of a Search or Seizure?” , 76 Miss, L. J. 339-622 (2006) .

(85] Brewer v. Williams, 430 U.S. 387, 389 (1977). W AHE —+ HEBHY.

(86] Rhode Island v. Innis, 446 U.S. 291, 301 (1980) (emphasis added) (footnotes omitted ).
BRABE gAY,

(87) Horton v. California, 496 U.S. 128, 138 (1990).

(88] [inois v. Rodriguez, 497 U.S. 177, 188 (1990) (internal quotations omitted ). 2 L4 J
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