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State Constitutional Criminal Law (1995) ; Barry Latzer, State Constitutions and Criminal Justice (1991);
Shirley S. Abrahamson, “Criminal Law and State Constitutions: The Emergence of State Constitutional
Law” , 63 Tex. L. Rev. 1141 (1985) ; Catherine Greene Burneit & Neil Colman McCabe, “A Compass in
the Swamp; A Guide to Tactics in State Constitutional Law Challenges” , 25 Tex. Tech. I. Rev. 75
(1993) ; William J. Brennan, Jr., “State Constitutions and the Protection of Individual Rights”, 90
Harv. L. Rev. 489 (1977); Paul G. Cassell, “The Mysterious Creation of Search and Seizure Exclusionar-
y Rules Under State Constitutions: The Utah Example” , 1993 Utah L. Rev. 751; George E. Dix, “Judi-
cial Independence in Defining Criminal Defendants’ Texas Constitutional Rights”, 68 Tex. L Revr. 1369
(1990) ; James A. Gardner, “The Failed Discourse of State Constitutionalism”™ , 90 Mich. L. Rev. 761
(1992) ; Paul Marcus, “State Constitutional Protection for Defendants in Criminal Prosecutions” , 20 Ariz.
St. L. J. 151 (1988) ; Stanley Mosk, “State Constitutionalism: Both Liberal and Conservative” , 63 Tex.
L. Rev. 1081 (1985) ; Special Project, “State Constitutions and Criminal Procedure; A Primer for the 21st
Century” , 67 Or. L. Rev. 689 (Ken Gormley ed. , 1988).

(7] 18 U.S.C. §§ 2510-2522 (2005).

(8] 18 U.S.C. §§ 3141-3156 (2005).

(9] 28 U.S.C. §1865 (2005).
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(10] See, e. g. , Sara Sun Beale, “The New Reno Bluesheet: A Little More Candor Regarding Pros-
ecutorial Discretion” , 6 Fed. Sent. Rep. 310 (1994) (Z=3C3 R1¥:EB3 ¢ & 77 MBI R IFBUE 58EF
ZHBURHAT T HRENBMIEH).

(11) Anthony G. Amsterdam, “The Supreme Court and the Rights of Suspects in Criminal Cases” ,
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« TRENKEENERR 2

BB, — MR IEES R TR M 8 A RE LR, BR,ZH
R BRWERFHA R, BB, AR FEMEE AN SR, BT hE
REBEVHFEA LT, URIE EIF, BRI ARKBES L BE ERAUIR
73 IR R A ST T R R B KR S T I, 3k,
E2OTHETRE— A RKEERAR BETERMMARAEE SR L6

EHLAREBEW L Al E 73 RT L (B B 7 a3 Je g
FX7) B, ML LA E G AE AR, B—Fhid T e s (8
FARLIRANEES) ) o BN, — R EEASRAGNE LR T admE ", HE
I FA R EARRFEL . BMEA SRR S, R AR ERFL
MOy, ER R AR, RN LT R ESR(—H RN ) AR, 7

(62) KRTFEUEEA KT BB 15 5318, see generally Richard A. Cordray & James T.
Vradelis, Comment: “The Emerging Jurisprudence of Justice O'Connor”, 52 U. Chi. L. Rev. 389
(1985) ; M. David Gelfand & Keith Werhan, “Federalism and Separation of Powers on a * Conservative’
Court: Currents and Cross-Currents from Justices 0’Connor and Scalia” , 64 Tul. L. Rev. 1443 (1990):
Liang Kan, " Comment: A Theory of Justice Souter” , 45 Emory L. J. 1373 (1996) ; George Kannar, “The
Constitutional Catechism of Antonin Scalia” , 99 Yale L. J. 1297 (1990) ; Charles D. Kelso & R. Randall
Kelso, “Sandra Day 0'Connor: A Justice Who Has Made a Difference in Constitutional Law” s 32 McGeorge
L. Rev. 915 (2001); Deborah Jones Merritt & David M. Lieberman, “Ruth Bader Ginsburg's Jurispru-
dence of Opportunity and Equality” , 104 Colum. L. Rev. 39 (2004 ) ; Christopher E. Smith, “Justice
Antonin Scalia and Criminal Justice Cases” , 81 Ky. L. J. 187 (1992) ; Christopher E. Smith, “Supreme
Court Surprise: Justice Anthony Kennedy's Move Toward Moderation” , 45 Okla. L. Rev. 459 (1992), %
THIUTB KA K B 841, see Linda Greenhouse, “ Becoming Justice Blackmun: Harry Blackmun's
Supreme Court Journey” (2005) ; Kit Kinports, “ Justice Blackmun’s Mark on Criminal Law and Proce-
dure” , 26 Hastings Const. L. Q. 219 (1998) , See generally Christopher E. Smith, “The Roles of Justice
John Paul Stevens in Criminal Justice Cases” , 39 Suffolk U. L. Rev. 719 (2006). See generally Christo-
pher E. Smith, “The Roles of Justice John Paul Stevens in Criminal Justice Cases” » 39 Suffolk U. L. Rev.
719 (2006).

(63) 7eit, ATEFKEMR LiIFERX— B, B2, RIS NBER R EE & L5
RHMVREENESRLE, XFHK - RABESAE MM LR REENAG Y2 R R
WP FH R P9, see Rorie L. Spill & Kathleen A. Bratton , “Clinton and Diversification of the Federal
Judiciary” , 84 Judicature 256 (2001) , and Susan B. Haire, Martha Anne Humphries & Donald R. Son-
ger, “The Voting Behavior of Clinton's Courts of Appeals Appointees” , 84 Judicature 274 (2001),

(64) FEABIEZ — 7€ 1953—1975 4E R, Kbk B ELEE - BHBRAEhE SREMY 90% F
FFH SREUA R BAR - 13 L3145 (the civil libertarian position) . 540 JE . [ 1972 FREE
BUAR - BB AR RREANEE, E5 1985 4, REREN -4 H FEXLHHEHFR Y
19.6% . Jefferey A. Segal & Harold J. Spaeth, “Decisional Trends on the Warren and Burger Courts
Results from the Supreme Court Data Base Project” , 73 Judicature 103, 105-06 (1989).
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KR AR, 3 S BRI A A TR (— SRR WISL )

B 16 12 B A2 T 20 2 P B0 B 8 Ao 7S — SR, 4 U R k2 ) fr 2
ERREERRERS -MNREENRERNE, AFHA R, MEEXaEH
BIRBIREE B9 000 , I v 6 BO A AT 0 4% 2 RIRR A S B

A, BOREEBTR [ 5h6s)
HEBTAREERAACHBENE S NA— EX ST, BE

(65) KRTHTERIEEBERIITIE , see generally Francis A. Allen, “The Judicial Quest for Penal Jus-
tice: The Warren Court and the Criminal Cases” , 1975 U, Il L. F. 518; A. Kenneth Pye, “The Warren
Court and Criminal procedure” , 67 Mich. I. Rev. 249 (1968); Yale Kamisar, “The Warren Court and
Criminal Justice: A Quarter-Century Retrospective” , 31 Tulsa L. J. 1 (1995),

K TG B R H 5 RS B BE ) Ho 32 , see generally The Burger Years Rights and Wrongs in the Su-
preme Court, 1969-1986 ( Herman Schwartz ed. , 1987) ; Albert W. Alschuler, “Flailed Pragmatism: Re-
flections on the Burger Court” , 100 Harv. L. Rev. 1436 (1987) ; Peter Arenella, “Rethinking the Fune-
tions of Criminal Procedure; The Warren and Burger Courts’ Competing Ideologies™ , 72 Geo. L. J. 185
(1983) ; Jerold H. Israel, “Criminal Procedure, the Burger Court, and the Legacy of the Warren Court” ,
75 Mich. L. Rev. 1319 (1977); Stephen A. Saltzburg, “The Flow and Ebb of Constitutional Criminal
Procedure in the Warren and Burger Courts” , 69 Geo. L. J. 151 (1980) ; Stephen J. Schulhofer, “The
Constitution and the Police; Individual Rights and Law Enforcement” , 66 Wash. U. L. Q. 11(1988);
Louis Michael Seidman, “Factual Guilt and the Burger Court: An Examination of Continuity and Change in
Criminal Procedure” , 80 Colum. L. Rev. 436 (1980): Robert Weisberg, “Criminal Procedure Doctrine :
Some Versions of the Skeptical”, 76 J. Crim. L. & Criminology 832 (1985)

KT RZEMFFEBL, see generally Tinsley E. Yarbrough, The Rehnquist Court and the Constitution
(2000); Craig M. Bradley, “Criminal Procedure in the Rehnquist Court; Has the Rehnquisition Be-
gun?”, 62 Ind. L.J. 273 (1987); Brian K. Landsberg, “Race and the Rehnquist Court”, 66 Tul. L.
Rev. 1267 (1992) ; Robert H. Smith, “ Unmup]ing the ‘ Centrist Bloc> —An Empirical Analysis of the The-
sis of a Dominant, Moderate Bloc on the United States Supreme Court” , 62 Tenn. L Rev. 1 (1994) ; Ste-
phen F. Smith, “The Rehnquist Court and Criminal Procedure” , 73 U. Colo. L. Rev. 1337 (2002) ; Carol
S. Steiker, “Counter-Revolution in Constitutional Criminal Procedure? Two Audiences, Two Answers” , 94
Mich. L. Rev. 2466 (1996); Ronald F. Wright, “How the Supreme Court Delivers Fire and Ice to State
Criminal Justice” , 59 Wash. & Lee L. Rev. 1429 (2002) ( comparing Warren and Rehnquist courts) ,

KT AR BE ¥ B RYBELIE 7 8 , see Henry J. Abraham, Justices and Presidents: A Political
History of Appointments to the Supreme Court (1974) , 3£F 20 42 & KL E #9547, see The Supreme
Court and Its Justices (Jesse Choper, ed. 1987) , X F &M R EBN BN E A MENS 244,
B A5 A SRR B A9 LI # 57 , see the annual study of the Supreme Court term, published in the first is-
sue of each volume of the Harvard Law Review,

For further analysis of the Rehnquist Court, see generally “Symposium: Just Right? . Assessing the Re-
hnquist Court’s Parting Words on Criminal Justice” , 94 Geo. L. J. 1619-1634 (2006) ; “A Symposium on
the Legacy of the Rehnquist Court” , 74 Geo. Wash. L. Rev. 869, 956-1089 (2006) (four articles on
criminal justice). For analysis of the criminal justice views of Justice John Paul Stevens, see Symposium,
“The Jurisprudence of Justice Stevens” , 74 Fordham L. Rev. 1557, 1569-1757 (2006) (four articles on

criminal justice).
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BAEAN— DR (REEERBLR, ERNZB0R) X TEEBRAGLRF B E
EPFHEERAE;RE . UHEREFMS, EA A CHWHMAN T ERERES,
ME, 7 9 Z2KEE ZB ST ST ERIIR % J1 B (certain small-group dynamics) ;
X—NBEWEREEZRINNARR, FREERBHBRASE R, Bk, N
HEOEBERARERESHIEMN R = KA PRENAE,

BITITE R A REZ BARE RIS RCER” VBB LR “ e E ek
Bt” M F S R EAMMATAERNHI R, JE/R - TR18(1953—1969) K48 - 1A
(1969—1986 ) ML - 122 Hi i (1986—2005) 75l BFriL E £ Tt &k
BEH 3 2 EFRKEE, XWEA WS & LB AR

EINZ/N TR E HE B R MIREE, X Tie R IR A S W Era 3 &
RERTFEMNEEMS AN, 852 . KIeEREBHEAENERE R,
THEZHEATAAN(EEILIREEEATEN) LN, 3 L300 5 725 B4 A X3
BT . BIMSERFIRMT , 2T KEEASGEEABF WA E, %KL
BRBERREREL. FXE, “NERBFEG —AEESX AN—
A R RERSERE (B E BRI, B 2 HIR) 5140 F #H17H) [66)

SIHX , ZF R ER— R ERFER, £ — E B E LAB LRI
R O —— N ] T SRR R R B R L) X — RN R R LR
REMAERVFIEE T R T T30 EBE MBI Y KM B BREN.

— SR AR e A B Eobt & MR — 0 51 B 60 R 8B #E A B & 5 B B B[]
Ko MARRNHAPBEMAXFEMER, BLEEREEREX M AeTE, i
PRAEGER P AE LA B AR, LT B ZE 895 5 BB &R BT Bl .

5B i, RACIEBEAA T 1953 £ERLRAS - L AEBERL/R ( Dwight Bisenhower)
BERIER - RIEEMAEREREE. B, XHBELHSIAREERER
R E 07 B R O R, EREE KT N amE R, 1953
FLERBEREMNRKEETR, H25K - D. B #7148 (Franklin D. Roosevelt ) #.4;
1939 FA{L w8 BUR - EARHIHT ( William Douglas) K H , E 2R HFH R B
AR ERREENIGMFRRA. REBITAIEEAREERE . BE - f
{&55 ( William Brennan, 1956 ) FlliE 4% - 878 K45 ( Potter Stewart,1958 ) 4G/5 #E A
BEER. TeEERRERARNEESSE METE RS LAER EXEY
BHE,

FE 20 {40 60 FE(CR I, FEE 2% - F. 581 (John F. Kennedy) 548 fIAk
%« Z98% (Lyndon B. Johnson) B FAEFENIBREEREMNS

(66) RT “BIFEM" (RNEKMLENT, KM T WREFEAR) BMER, see Craig M. Bradley,
The Failure of the Criminal Procedure Revolution 6-36 (1993)

(67) ZRE_FEHE _E .
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BREAE , IRACEBE 1R A 3] T RAN A BB 3 A ER I BT - £{A4% [ Arthur Gold-
berg, 1962 S 1294y - F. 5 JEidl (John F. Kennedy) {£ 45 1 ——fth E1{LJ5 ey [
DU - tRIERTH{E[ Abe Fortas, 1965 4F i Ak% - 1 BHT - %% ( Lyndon Baines
Johnson) B4 E#r ] B HE - ZEK/K (Thurgood Marshall, 1967 4E g Ak% - 01 &
S - AMBESIER) . EELRKEEAENTES EREEEAETE, &
X RASEFE A E SR B HEA R B TR E ST,

REERTFHMERRENE -BFOEEH TR, X— 3BT 1969
FHEM - 5 (Richard Nixon) M B4, ZEZE LGP, b Ktk kL
RETE " BERSHRTF WARBEIEEER KBTS B, B CETR
RAMKEERIEN —HE, 5% AT BME MK - 14 (Warren Burger,
1969 ) Fikg B - A3 5[] (Harry Blackmun,1970) 2 SIS ¥k T 192 e, 2>
Ja M AR T A REE BB - £ ZE 8 (William Rehnquist, 1972) 131 5
37 - #BUR (Lewis Powell, 1972) , it fi 143 BIEEE T SR L By — B 4% ) % o
BHIZE - 1822 (John Harlan) A HREE T) RN EBEPENHE - ik
5i(Hugo Black) . BEZRHL/RKME -+ B4 (Gerald Ford) T 448 - H B X
(John Stevens,1975) i T REHEK NN . A EEFARTS, bRE—
KAFRH, MEshERBEE — S5t n TIRREHER, (sEtEs,
ﬂu%i%ﬁ%ﬂé%ﬁ?ﬁ%&%*&%iﬁﬂ%ﬁﬁ%ﬁ:ﬁﬁ%kﬁ%ﬁ#%n)

2 120 e 80 A, KR EENMENEEN BRI D LTEBEWME R, &
XT4E[E], RISAL - B - BLEHH(Sandra Day O'Connor,1981) \Z KT + HiEF
.( Antonin Scalia,1985) f1% &< JE - & JEi# ( Anthony Kennedy, 1988 ) % 4. 5; B
N8 - AR (Ronald Reagan) fEAr A KB H KIS T KEEFRE RS B E
KB E R FIK B 8 Bl R M B B ER AL, REEBRHEIRE . BEER
ﬁ%%ﬁﬂ%ﬁﬂﬂﬁsﬁﬁﬁﬁﬂ&ﬁm%ﬁ]&,ﬁﬂ.ﬁc%&ﬁﬁkﬁﬁﬁf&%%
TEE IR B T R,

20 tH20 90 SEAUFIM, RS B B 9 E At R R e AR AR ST . PR R RS EEBE M
EMK BEFFE , REEHRLE (1990) . K¥EE SRR (1991 ) AH4ERIK, B
7716 - H. W. i f (George H. W. Bush) B R{E &k T - 74§ ( David Souter)
M SRR - FEEHT (Clarence Thomas) 8% T AbfiTHI B B ER A, 1993 F,1E
ARACEBERI BT — 2 B, FEE - $R45(Byron White) Bk, S50 a0 - TR
T &L - B8 - &H{A% (Ruth Bader Ginsburg) #:4F, 1994 4 4B - 7
k50|77 (Harry Blackmun) iRk ; 82 3 3% - 77 FBE ( Stephen Breyer) 4T, B

(68] Liva Baker, Miranda: Crime, Law and Politics 221-324 (1983).

(69) MIERIA L, B KRB MBEREREI N ER AR TOLEISRIT, KL
TR B T RE B R EAER2S 6
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REREEIF ARG RSOUAFEFEFZSHAMNERIFAILER
AT S EEF RN RASE, B MMM HEREELEYS
LENIFERE —RBITHANEF NI GHE—YAERE L, B Xk 51
AR B B E I E B e m 1 S FURAM SR IR0 s S X, REEE
W2 ERMER B E . B ERTE 20 HE 00 FREHMA
FAZHATEE L4/ T Bl i B R B Z H W R 4 b (3k RAX B f 3 X
BOURBEXLENT), REEREER" HTEM LT, RRERKABE R
BAZ A RRLTFTREEZEHAREE

FEE B R KB R T 5 R BBt 2004—2005 ML REHF
B, AENFERNNAREES R, YFEX, KEERARAWE H iR
KHEELD AKEERRERNBARBREHFERS R, fiE e 11 4;
TEIIAE, SRR AR E R K E—— X BB E G 200 47 5 1
B[R] e B9 — IR 2005 4R, BGETTIR - i HHE A8 - B {A 3 (John Ro-
berts) T B RIEBEHT —ER B R RIEE . B, B A %R 2 B 89 B A FF 46 BT
TFF#o

(70] See generally Karen O'Connor & Barbara Palmer, “The Clinton Clones: Ginsburg, Breyer, and
the Clinton Legacy” , 84 Judicature 262 (2001).

(71)  BYTRE - KR - B RE R B - BRSO T RRAMNE TR, |
=, IR BP T B ERIEXE, T E, A BTE MR R FR AW . Eik, ERRRE
ERBFRE. 25, FtSEREMEBE - A FAHEZERETREN, 200641 A31 0,
KB RENEFTREER, R T AT ERR.



FFE ERFLAEF AR RER

ERENEKEATEAZEF WS AL RBORNE N, 0 22E U REE
FREWEFR F VAT RS IR M SRR, BB B X — kR
B EFIRA B, B, AR ] A R YA TH B A 0 B & B X
ATV RIS {ER, B2 % WA R , o i S Y TG 7 8 3 S 3 s R Y
TEH

BT HEFARF M EARE

S [ FH 28 U s ) B FR) OE 24 PR T LA 2 /20 IO B A 32 B 7 B XA
ErRmMHERRRE: (1) FBXHRANERE; (2) RAEFE S0 EM,;
(3) RREMIEX T (58 ATIE VAR RN BURFFT B PR & A
(4) VFRBFFHIBR ., A5, RHRA TR 15 B H 00, 45005 26 48 #E4T
FEHE MRS

B LBA N S, — BB HRIAC F LN Z RN HIFAR
FASHREELEAR; MBA - SLHWHERARRE, N ZRBESH
AR EE FURE  MEXBEER BN HIRARRE, X g E
HANBREEEH LR, FAE, E— I EBELERATESH AL
FEH,ARNERARLSEEN; 220, CEEEHHIBEILR B SBR A
HiE. SR ELMAE GFNEENRERSERFEEM L., K/, g
FRE, — B FEETRERNIPLENE—h TALENERAE
T, BEER R B 5 A, [/ B B IE A9I0 58 A 314 B9\ 3 7T 8 B8 o 5
BHALRE— I A ENETLERENHE, RESELAEASME
S

5 PR 3 ) ) B AE A 058 S (AR M , ot 55 TR o i R B B B R 1
KRBT ANANAERE, RERBMATEL 5 (BF)AE" AR

(1) RFEAEPHFREFEEIERILIR  see Joshua Dressler & George C. Thomas I, Criminal
Procedure ; Principles, Policies and Perspectives 51-61 (2d ed. 2003),
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SEAXRNBRE, EMNIREEFRN FNEZELEEAAMEHNE, ZFFL
Wk, FMHET (BF) A ERSHER  IMERIBIEA, EAUF) RIS 27 57
HEZFRY, SR, (BF)AE" M AR ™ SR8 B A F I, 75 5
UBAFEFMLSZHEE, SN, ATFREERE  EEEHTIIT, X4
VFRFP BRI RIS I M BIEA R AR R B AT NI B ST A B £ %
LA ELMHISE WA ERBEE, M ARREN T E(EEE#
TTHIR) , BRERILT AEHE™? MER, XHEMEST“AE"? WEEE AL
TRERE ZBWE AMERILK/NZ, BRSNS 184 5 347 B0 1 503k sk
A2 HfE] , X B AL TEIR?

REF B FAEFNE = MEARETE T, XS h B B A MR 1
LIEERRG . AN, X—mES SHRBAETLHES., Fl, Y%EL
H AT SR ERNESAE (BEWE B) ;THH, E/47 2001 49
H 11 H Z BNt AR R % DURT, AGTRIP 58 A&, TR R N T AR M Y
BRI IR, A BB, B PR 4 AU B ROR 2 R — T 3T 1
fHo B0, BoRHERRE E 1 TIF 18 2 SR A BN R 3 IEE , (B TR
HITESR R AT R ) SRR ML 7T BE & S B AR B 2N, TIE, B A
EATRE R TR, “ E A B R RTHACREANCIRRAERN, R, 84
RIEERARESREBEBALA REMEHN, BA FHIEME L RAITHBOS
TR LA R AR 45 18 T BR A R T T R Ak 355 AL, TF 23 — JEU Y 7T oA
RERERA TN A HMMERAER P IOERBIERK, E, B TR SME
T2, BAVT BB LU Tk BB AR AR A ZE 3 LURT , 0 378 B R L
KA (FESR) .

BOR R IUNEARE . — MERCER 1 55 B 2 38 A ) 5 18 0 2
RENRS . —RBREER BB, B TR IE T X505 A 10 8 &l
B, RR RGBS, M, XthSATERRE AERT hEL
I o ST, VF B ARBUIR TR (R4 BOMLSE , 301 K 9% 95 2 4R (L4 U . s 2 B 9 34
MM ORERI. B—FHE,FLREA LB IREFNEE, 56
i = o AR S S DA RE S MR e (10, 0 SR 0 o B S T T VR TR ) 19
B AWM A EFHRCHBERN (Fan, B4 RIS AHNER i
EHARERETERE),

(2] ZABEEEMRARIA ALY XA, (HR, 510 5 A ) — o3 (A 5 T S = N B =W
“OIE" A ANBE T —— D R4 RERE Y X B G B B BRH——HFIERE e A ] X HIARIE
( self-defining terms) .

(3] People v. Defore, 150 N.E. 585, 587 (N. Y. 1926) (XREZHEEEHWSE).
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AHAPHETHERRFRF AN R EH B T L BRI £ TN F T A #H
B, x2FEHR/E BCHER,

B HE R FARER)
—. iR

B E—TWeRAEE, M ERAEZ B & FHEESA N LT B H
ERMERE W, REHESARFERBHA - TEAME =6 E (B, B
BHER R TEZERESTLRANGE) ER, HEFABRF O Y4 b mE
HiR, MAEMXFIERBREAN, AAIEHENIKETLE 5 TE58%F
FL5) SR, LIPS HHE B AR AT R A4 T 28 4 B i R L R At R
B, X T R EEHI B A B Y, 3R E K & — AN (B B F5 5048 56 M 5] 85 ( set-
ting priorities )

AT 5L b R Q0 faT 2 HE 3 F A1 o o] R 9B 7 53X — 6] R L7 24 i ] 4cb B
We? FEMEIE —CARIETE B, 9B L 1 3 E TR e R B & 25 I,
flafi I8 T S ml =X, X 2 BE A B0 72 7 0 U 4 U A T SR 08 3+ S oA
B — a6 E

AT - HRERYEX 2 TRANERFER, N EMERABRFE
EPHFEENMHEESFHMER e M 114 B 6 & = 7
BRI LR ER B (Crime Control , B FR CC) 5 IF 4R FH " ( Due Process,
%R DP) , BAMIBIRE LT TR, K E X o 2B T X TR
PR R A AR B 7). R ZE R R X TR MR TR AR

(4) See generally Herbert L. Packer, The Limits of the Criminal Sanction 149-246 (1968 ) ; Peter
Arenella, “Rethinking the Functions of Criminal Procedure; The Warren and Burger Courts’ Competing Ide-
ologies” , 72 Geo. L. J. 185 (1983); Douglas Evan Beloof, “The Third Model of Criminal Process: The
Victim Participation Model” , 1999 Utah L. Rev. 289; John Griffiths, “ Ideology in Criminal Procedure or
A Third “Model” of the Criminal Process” , 79 Yale L. J. 359 (1970) ; Kent Roach, “Four Models of the
Criminal Process” , 89 J. Crim. L. & Criminology 671(1999).

(5] Susan R. Klein, “Enduring Principles and Current Crises in Constitutional Criminal Proce-
dure” , 24 Law & Social Inquiry 533, 536 (1999).

(6] Packer, Note 4, supra, at 153.

(7) E.g , Arenella, Note 4, supra, at 209-228; John Griffiths, “The Limits of Criminal Law
Scholarship” , 79 Yale L. J. 1388 (1970).



FE MERLABRFNESIEECE 23

R T Eig L 8)

LT RRXTHAMEAELHIERENE, RECNS¥EPeR, MAFSRE
MAREFFH AT WA ER, — iR EHE, REXN &1 B HR1E
TR, BUAT LUHBRBE A BIF £ 400 L0) R, IRETHLRH, B FOHE
Wk BAREE , X S 2 F IR R B R R M A

—. AERZENILREREX

JE R HIAR LR F LR RN - 37 35 0. 9B (repression of crime ) £ F E H
SFPREENEIR. AEHRE HLSAaWRIRERE", B4/ 4t
FFUREAER O HTFREREEEE L FMEEMA, DRESERE
R TEIEIREERE NN RE TER M,

EHEARILFARTFEREANERR? ¥4, TERENIEERE, B
RAIGEERIERIERFMEERMNTAEESF, A SZNREEN S 3
BT THRAHGEE, “ERREHER P A SHNET A ETHER
EELREERES, MIEhRMSEEERE FES .1 44582455
ERELENEAERNESISAH RS OEEMAENNIE S SR
RA(CMRTEEMR"02))  UEESHELES H CAATFELHE
SRS T , RO EEERE M A FUERE "(B3) RA g i SR
ERER T, e R A TSR RS U 48 0 DL R X 4 4 A Bk BE B
By (4]

(8] E g , Arenella, Note 4, supra, at 213-228 (e 5 AR = AT & T4 ) ; Beloof, Note
4, supra ( EFK—F“HEAS 5N ) ; Griffiths, Note 4, supra (GLERTFREFABFIKS EHMS
( rehabilitation and reintegration of an offender into society ) B{HFBRA 737, TH —FAEF Er
“ZKBEHR" ) ; Roach, Note 4, supra( 3% TIETEEE AR SEETNSERE ANFER), X
T A B 2R B A 36 I A B S 6 D 3R 4 61 P2 B £ 20 93 . see Mirjan Damaska, *Evi-
dentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study” , 121 U. Pa.
L. Rev. 506 (1973); Daniel H. Foote, “The Benevolent Paternalism of Japanese Criminal Justice” , 80
Cal. L. Rev. 317 (1992); Richard S. Frase, “ Comparative Criminal Justice as a Guide to American Law
Reform: How Do the French Do It, Hon Can We Find Out, and Why Should We Care?” , 78 Cal. L. Reu.
542 (1990),

(9] See generally Donald A. Dripps, “Beyond the Warren Court and Its Conservative Critics: To-
ward a Unified Theory of Constitutional Criminal Procedure” , 23 U. Mich. J. L. Rev. 591 (1990).

(10) Packer, Note 4, supra, at 158.

(11) Packer, Note 4, supra, at 678. .

(12] Packer, Note 4, supra, at 159.

(13) Id. at 160,

(14) “[UREFEX]IWEL - ETNEN FREOBLIATHE. 1 at 162,
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REUENE_MTER, EHEEXBRFROEREF, W, mEE
BB KRB RAE, A AR LR R0 R AT A7 45 i 5 T
5. RREMERE L EN YRR EE AR ESRERH USRI
EEXEF B RMEAF WA LHEILRE: TN, RN SR EXS e
Tk,

F=EAREHEXLETUTHERBTIR, MEXSHAOLRHEEAFSE
FRRBRERTHEEALS) BEYRELRREATI FREEN, LR
EREANAPEN R ER R ERHE L MA, X—BES B FRkits
R RB FAEMENTE R, HEA T HEHAEELHER., LREHER
R RENBAR S , B4 B BOE P B H 0 FRTIE B B HER & 8 1 58 B T2 B 1 %
RER—EN, FEREHEATLE.

=, NEAZFNELEFER

B SRR R AT OB, AT AR B FRATEMR E YBFER 9h
5. &5, LREMNEANATFE, REFAZATG LR ETLREHLE
e, BR, i EZE AT B i1 SRR, BRI AZE b AR 2 027 FR i) B R
AT R BRSO B, IE MR P R B, R R X5, JE N T 35
ZHIPRH

S EHBEFRANAPEREEERNEAEFEH TR, RER
FEGEAGEFERRERFENNEAR —RE TP AEELEHRE
i, M TBUA T REZ B L AT (B, EMB AR BIAE ER TERF P&
REFEE AT AR SR E4BFOMEPEIAS, =T mRisE,
AR IERB AR B, T AR R IFAS R T REE,

=, LA R LUBE SR EEN F 5 £ VAT, T IE MR =)
BMEER LTI, dB, (RS AR REBNERSN) Y ECYREEEAF
B L BN PAEF, RIERAEETRENIES . UHR S E R EOERE

(15) [Id. at 159.

(16) Alan M. Dershowitz, The Best Defense xxi (1982) [iZE/E LR T FER" B FmE
Wl: (1) “JLPAMRESEAEL ERARMN";(2) “FihWEHPaIT AT TR H
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(17) Packer, Note 4, supra, at 165.
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(19]  Griffin v. Hlinois, 351 U.S. 12, 19 (1956).

(20] Florida v. Meyers, 466 U.S. 380, 885 (1984 ) (Stevens, J., dissenting) ( emphasis add-
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(21)  See generally William T. Pizzi, Trials Without Truth (1999 ); Albert W. Alschuler, “The
Search for Truth Continued, The Privilege Retained; A Response to Judge Frankel” , 54 U, Colo. I. Ren.
67 (1982); William J. Brennan, Jr. , “The Criminal Prosecution : Sporting Event or Quest for Truth?” ,
1963 Wash. U. L. Q. 279; Marvin E. Frankel, “The Search for Truth; An Umpireal View” , 123 U. Pa.
L. Rev. 1031 (1975); Monroe H. Freedman, “Judge Frankel's Search for Truth” , 123 U, Pa. L. Rew.
1060 (1975) ; Henry J. Friendly, “Is Innocence Irrelevant? Collateral Attack on Criminal Judgments” , 38
U. Chi. L. Rev. 142 (1970) ; Gary Goodpaster, “On the Theory of American Adversary Criminal Trial” ,
78 J. Crim. L. & Criminology 118 (1987) ; Klein, Note 5, supra; A. Kenneth Pye, “The Role of Coun-
sel in the Suppression of Truth”, 1978 Duke L. J. 921; Irene Merker Rosenberg & Yale L. Rosenberg,
“Guilt: Henry Friendly Meets the MaHaRaL of Prague” , 90 Mich. L Rev. 604 (1991); Tom Stacy.
“The Search for the Truth in Constitutional Criminal Procedure”, 91 Colum. L. Rev. 1369 (1991);
Thomas Weigend, “Criminal Procedure: Comparative Aspects” , in 1 Encyclopedia of Crime and Justice 444
(Joshua Dressler, ed. , 2d ed. 2002).

(22] Stacy, Note 21, supra, at 1407.

(23] In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J. concurring ) .
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(24) 4 William Blackstone, Commentaries on the Laws of England * 358 (1765).

[(25] In re Winship, 397 U.S. at 364.

[(26] Barbara D. Underwood, “ The Thumb on the Scales of Justice ; Burdens of Persuasion in Crimi-
nal Cases” , 86 Yale L. J. 1299 (1977).

(27) See especially Stacy, Note 21, supra ({EFFIEU, XREBRRERCEF BRI TS
MR RARRBERER ).

(28) XTFiZRBIEIFiE, see Jeffrey Reiman & Emest van den Haag, “On the Common Saying that
it is Better that Ten Guilty Persons Escape than that One Innocent Suffer: Pro and Con”, 7 Sec. Phil. &
Policy, Spring, 1990, at 226,

(29) Richard A. Posner, The Problems of Jurisprudence 216 (1990).

(30] Joseph D. Grano, “Selling the Idea to Tell the Truth: The Professional Interrogator and Modemn
Confessions Law” , 84 Mich. L. Rev. 662, 677 (1986).
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(31) Akhil Reed Amar, The Constitution and Criminal Procedure: First Principles 154 (1997).

(32) Pearse v. Pearse, 63 Eng. Rep. 957, 970 (1846).

(33) Law Reform Commission of Canada, Qur Criminal Procedure (Report 32) 10 (1988).

(34] See Sawyer v. Whitley, 505 U. S. 333, 356 (1992) ( Blackmun, J. , concurring in the
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BIAERAEHGFER) (Stevens, J. , dissenting) .

(35) Klein, Note 5, supra, at 534.
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(36) See generally Minjan Damaska, “ Adversary System”, in 1 Encyclopedia of Crime and Justice
( Joshua Dressler ed. , 2d ed. 2002) ; Abraham S. Goldstein, “Reflections on Two Models: Inquisitorial
Themes in American Criminal Procedure” , 26 Stan. L. Rev. 1009 (1974) ; Abraham S. Goldstein & Mar-
tin Marcus, “The Myth of Judicial Supervision in Three *Inquisitorial’ Systems: France, Ttaly, and Ger-
many” , 87 Yale L. J. 240 (1977 ) ; Goodpaster, Note 21, supra; John H. Langbein & Lloyd L. Weinreb,
“Continental Criminal Procedure: ‘ Myth' and Reality” , 87 Yale L. J. 1549 (1978) ; Myron Moskovitz,
“The O.]. Inquisition: A United States Encounter With Continental Criminal Justice” , 28 Vand. J. Tran-

snat'l L. 1121 (1995) ; Gregory W. O'Reilly, “England Limits the Right to Silence and Moves Towards an
Inquisitorial System of Justice” , 85 J. Crim. L. & Criminology 402 (1994 ) ; Weigend, Note 21 supra.

(37) Rogers v. Richmond, 365 U.S. 534, 541 (1961).

[38) Miranda v. Arizona, 384 U.S. 436, 460 (1966).

[39] Id. [ quoting 8 Wigmore, Evidence 317 ( McNaughton rev. 1961)].

[40] Goldstein, Note 36, supra, at 1017.

[41) Goodpaster, Note 21, supra, at 120.

[(42) Miranda v. Arizona, 384 U.S. at 460.
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(43) McNeil v. Wisconsin, 501 U.S. 171, 181 n.?2 (1991).

(44)  See generally 1 Joshua Dressler & Alan C. Michaels, Understanding Criminal Procedure (4th
ed. 2006).

(45)  See id. at §§ 24.04 (FBIPHIAAEYIRIA) and 26.02 (GEIF/S HIFIBABEN) .

(46) ZAERBELEENTY,

(47)  United States v. Cronic, 466 U. S. 648, 655 (1984 ) [ quoting Lord Eldon in Kaufman,
“Does the Judge Have a Right to Qualified Counsel?” , 61 4. B. A. J. 569, 569 (1975) (intemnal quota-
tion marks omitted) ].

(48) See Goodpaster, Note 21, supra, at 121-22.

(49]) Frankel, Note 21, supra, at 1037.
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(50] Escobedo v. Illinois, 378 U.S. 478, 488-89 (1964) (footnotes omitted).

(51} See generally David Cole, No Equal Justice (1999) ; Randall Kennedy, Race, Crime and the
Law (1997) ; Feminist Legal Theory: Readings in Law & Gender ( Katherine T. Bartlett & Rosanne Kenne-
dy, eds. 1991); Richard Delgade & Jean Stefancic, “Critical Race Theory: An Annotated Bibliography” ,
79 Va. L. Rev. 461 (1993).
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(55) Fox Butterfield, “Racial Disparities Seen as Pervasive in Juvenile Justice” , New York Times ,
April 26, 2000, at Al (BZOUHRIE T —10 1 AIEEERAN 6 MEAES ST R MTITLER).

(56) Samuel R. Sommers & Phoebe C. Ellsworth, “Race in the Courtroom ; Perceptions of Guilt and
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“Race and the Fourth Amendment” , 51 Vand. L. Rev. 333 (1998) ; David A. Sklansky, “Traffic Stops,
Minority Motorists, and the Future of the Fourth Amendment” , 1991 Sup. Ct. Rev. 271; see also 1 Joshua
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R EZZIEEAEATIER 8 R E BN, LW BAEBF] 6] &
B, SEIRHLIRC A 2 BRI 18] FH I B F MR A B TR EW A, Tis
B, R B EITA B R MBI E  WES £ 4SS R R SRR,

S, A0 IR B B 5 5 B B S — e A AN T EL L AT
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RN M2 R FEEFREE. IR, — Sk Be 2 ¥ KB R i M . 0 A5 FR
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(59) Tracey Maclin, “*Black and Blue Encounters’ —Some Preliminary Thoughts About Fourth Amend-
ment Seizures: Should Race Matter?” , 26 Val. U. L Reuv. 243, 250 (1991) ; see also Tracey Marlin, “Terry v.
Ohico’s Fourth Amendment Legacy; Black Men and Police Discretion” » 72 8t. John's L. Rev. 1271 (1998).

(60) See 1 Joshua Dressler & Alan C. Michaels, Note 44, supra, at §17.03[B][5].

(61) See generally Craig M. Bradley, “The Failure of the Criminal Procedure Revolution” 38-94
(1993) ; Anthony G. Amsterdam, “The Supreme Court and the Rights of Suspects in Criminal Cases” , 45
N.Y. U L Rev. 785 (1970); Dripps, Note 9, supra; Henry J. Friendly, “The Bill of Rights as a Code
of Criminal Procedure” , 53 Cal. L. Rev. 929 (1965).

(62) ZRE_FE - WHE=L4,
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T L64)

Wi, A THRREARF R, UTHALEREB[IIERLEHNEN. BESD
A Z H ) 48 R B LM RARA R S A B Be LT , BB 5 B 55 8 e B T LA AL 38 £
MELT . Hit, REBRRERMARATEEAME, BN EMNEAE KM
BRI B i T HATH IS (B M EARTNEER RN ERE
RESJRBEE R FBEE LUK 50 M EEBe s & FE5h, 30 B4ERT, BAJE - BT
ARG EE IS M — BRI S, RE B TIE I i
BE NEE BEN LS T NS U R FE—H K HE REER. REEXE A
AEXHRA—REENZRBREEN—X B EETRER—MERTERK
i, "(66)

BT HERF AT AL : — AR A S
—. BTN 5 iR R 67

ARSEEFATE, ~MEET S EXEENE MR B (L
REDLR) FTIEFE I 2 i % BA 18 04 7F) 2548 FF ML ( bright-line rules) , 78 257 X4 & B
TR AL BRI (“blurry line” rule) , Bl AR LHEER R L& ( case-by-
case adjudication ) FJ#EFEPEFRHE ( general standards) ?

EREED, ERBLHMNE KB, H100, 768 LS a0 &
B A B 2HPAE B ABIB SN IE T B4 i 35 ¥ B AR B &
3T RIL, BT by DO B 344 R A A A v —— b v SR 4 A R TR

(63) New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) ( dissenting opinion ).

(64) Friendly, Note 61, supra, at 954-55.

(65]) Amsterdam, Note 61, supra, at 793.

(66) Id. at 810.

(67) See generally Albert W. Alschuler, “Bright Line Fever and the Fourth Amendment” , 45 U,
Pigt. L. Rev. 227 (1984) ; Craig M. Bradley, “Two Models of the Fourth Amendment” , 83 Mick. L. Rev
1468 (1985) ; Joseph D. Grano, “Miranda v. Arizona and the Legal Mind: Formalism's Triumph Over Sub-
stance and Reason”, 24 Am. Crim. L. Rev. 243 (1986); Wayne R. LaFave, “Being Frank About the
Fourth: On Allen’s * Process of ‘ Factualization® in the Search and Seizure Cases’” . 85 Mich, L. Rev. 427
(1986) ; Wayne R. LaFave, “The Fourth Amendment in an Imperfect World: On Drawing * Bright Lines’
and “Good Faith’ ", 43 U, Pitt. L. Rev. 307 (1982); Wayne R. LaFave, ** Case-by-Case Adjudication’
Versus ‘ Standardized Procedures” : The Robinson Dilemma” , 1974 Sup, Ct. Rev. 127.
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B2, a0 SR LB o R M 5540 — AR BB R0, 04, “ G0 R 6 AN B 8
AR ASEAT A4, IR B AR 4290 (S5 I, 7 26 R 3 B 4 i i
ZHIEERBEMBIZE T B FE)) B4, ZHNEE LR e
RMREREHIELEHR, RETS, AN FEANE LS, — 2 MR
RS INFER I AW FE—#,

BB AL B PR P8 T LA LR S04 9 13 57 SR R IMBE R & 1 2, 5
2, EHERIE N AR ZH T8 SRR, 326 Fr 80 6 F 2S5
RHTE RAETETE T 2B MBI E Y, 514, 13 8 5 A BT AR M SR B SR U
MR EEH U TN BF AN EER T S AREN EEAT” 4
FHRMBEAR? AART, HEAEKES TEAEFN EEAT"? H
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(68] ZREBEAEHE I,
(69) ZREFEMELHENY,
(70) ZWEAZTL -,
(71) ZRENEEATHE_BHZ(=)1,
(72) ZRBENEE T,
(73) ZRENBEE=T.
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Fpeeee B4R FRPILLEFERY ") B/ I, i —2IA kB (AR A 9 T i 1 ) £E
EfFIEHEER AT EE R EHME R, BER, IERERFESEREENHEERAEBR
BETE 75% HIE M T LAIESEE R ; 5 ZAB ., BP 6T BB AL 257 B BB 7E 90%
HRAH FBOEFRIZ R, (B2, X B 5 AL JL 754 T i &R BB 98 B 5T -
BRIk , B 7 500 01 B T B L 76

SR, B2 AL BT LR U & L AE AR M sE 47 (77) T B, BD
FARNHBANG A, ARANEXSEE e REE AR - REDF
BamW, BB T —MEREANEIE -2 E s §RE
J1."U) BRI 1A BN B F A E RGP e MM “EMAHEXE KR EE
PFRE—HERXZERBLTM FBAEMAROEREN" ) SeallEasy
B By R DU o %o B S5 A 1 A B K £ (8] R, 2% Bre 4 1) T S FH B AR X 43 % 31 4
(technical distinctions and exceptions ) B 5 o—— X FF 7 28 15 [7 A< BH 18 0 | 39
i s BE AR 5k £ (80)

TEEHE T, — S PFg B PRI (8D A8 L FA SR AR I (B FR F i 2
FEFMMEE. 8%, REEFERIETHEETEHHAN, IZRRE
5 TR R B FE T ot , AR A SR AR N . FoUk, BA 5 50 0 i 45 SR 7 24
XB B E R RS, X ERRRN Y 5 RAZRERE T A2 LR ET
JLo RIEZ, RDLIR RPN, N YHARAER—TEBWBARANL, &
W, BB Y AEEHPEE RMA.

(74) LaFave, Note 67, supra, at 141.

(75) Anthony G. Amsterdam, “Perspectives on the Fourth Amendment” , 58 Minn. L. Rev. 349,
415 (1974).

(76) LaFave, Note 67, supra, at 321.

(77) William C. Heffernan & Richard W. Lovely, “Evaluating the Fourth Amendment Exclusionary
Rule: The Problem of Police Compliance with the Law™ , 24 U. Mich. J. L. Rev. 311, 356 (1991) (;E it
X4 AR FER/NRIBE R THEATO R A, S AR AL A L , B A998 2 -0 I o Rk
BAESILEE RER) .

(78] Robbins v. California, 453 U.S. 420, 443 (1981).

(79) Amsterdam, Note 75, supra, at 375.

(80] See Bradley, Note 61, supra, at 77-81.

(81) E. g., LaFave, Note 67, supra, at 325-33.
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(82) See generally John M. Burkoff, “The Pretext Search Doctrine Returns After Never Leaving” ,
66 U. Det. L. Rev. 363 (1989) ; Edwin J. Butterfoss, “Solving the Pretext Puzzle: The Importance of Ul-
terior Motives and Fabrications in the Supreme Court’s Fourth Amendment Pretext Doctrine” , 79 Ky. L. J.
1 (1990) ; James B. Haddad, *“Pretextual Fourth Amendment Activity; Another Viewpoint” , 18 U
Mich. J. L. Rev. 639 (1985); Harris, Note 57, supra; Andrew D. Leipold, “ Objective Tests and Subjec-
tive Bias: Some Problems of Discriminatory Intent in the Criminal Law” + 73 Chi-Kent L. Rev. 559
(1998) ; Maclin, Note 57, supra; Sklansky, Note 57, supra. See generally “ Symposium, Programmatic
Purpose, Subjective Intent, and Objective Intent; What is the Proper Role of * Purpose’ Analysis to Meas-
ure the Reasonableness of a Search or Seizure?” , 76 Miss, L. J. 339-622 (2006).

[83) Brewer v. Williams, 430 U.S. 387 » 389 (1977). See 1 Joshua Dressler & Alan C. Michaels,
Note 44, suppra, at § 25.05.

(84) Rhode Island v. Innis, 446 U.S. 291 » 301 (1980) (emphasis added) (footnotes omitted ) .
See 1 Joshua Dressler & Alan C. Michaels, Note 44, supra, at § 24.08.

(85] Horton v. California, 496 U. S. 128, 138 (1990).

(86] Illinois v. Rodriguez, 497 U.'S. 177, 188 (1990) (internal quotations omitted). See I Joshua
Dressler & Alan C. Michaels, Note 44 supra, at § 16.06.
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(87) See Colorado v. Bertine, 479 U.S. 367, 375-76 (1987); South Dakota v. Opperman, 428
U.S. 364, 376 (1976). See 1 Joshua Dressler & Alan C. Michaels, Note 44, supra, at §15.01[B].

(88) Scott v. United States, 436 U.S. 128, 138 (1978).

(89) Amsterdam, Note 77, supra, at 436 (footnote omitted ).

(90) Steagald v. United States, 451 U.S. 204 (1981). See 1 Joshua Dressler & Alan C. Michaels,
Note 44 | supra, at § 9.05[D].



FHTEH MERABRFREARIEEE 39

fEHER N TFREE, ERERNPEABET IRE AHBREEERET
LASZRE, 01

PR, BB LA , ¥k e e 4 O PR 7T B 1 B AY 18 O 2Pk W 3R 34 L )
Ao BN, SRk e il o, RUBE O 48 R 288 11 88 T Xof ¥R 2 3L e A A3 O 47
ARAEMRASHRE, REFEEER, ERXRESEN—B#EZBETR
ARAMEFANMELRLRIRED LY BFZ, EEAN  “EFXENE
IER G HEARIER B M, MR (E1T & 793

FEEINEEFIRY, EEN LB UTRE:EO0 A MENRARES
BETEE TREFIRFABIRKENERE? RE, AFEFHAMESEE
JIL L VR R 3R A D5 — [ L 2

(91 451 U.S. at215; see also Maine v. Moulton, 474 U.S. 159, 180 (1985) (R ESE DR
YiRE M B Gtk ER, W FIE M REITHE BRI M 35 R T X TIER X 5013 B
Bo XL, HGHAN, L TFIRE X MBFARTR, MERETR TR TEE, “ R 25 R4 LI
RILFABERNFHTEMEGHIEE—P SR TR FEEABEAN S e EEE
B——AH &% LA FR /175 (fabricated investigations) g gy i FH AL A7 +++-+" ).

(92] Whren v. United States, 517 U.S. 806 (1996). See 1 Joshua Dressler & Alan C. Michaels,
Note 44, supra, at §8.02[F]. See also Brigham City v. Stuart, 126 S. Ct. 1943 (2006) (ZZFEHIPIA
A AR LR SRR LB R NG T I BT A LS REEN T IR EA
BEBME, ERLAIRBEWEIE L L, RELEIETRAMEWIN). See also Brigham
City v. Stuart, 547 U.S. 398 (2006) (BREEEHLIAN, M FERILERANDRXEPERS
AR REMA GG EMLIERAECHT N, EREEEET N ATES S EBREN O S

HRF Sia 9 B IETE , T 5 R R A ERIHL) .
(93) 517 U.S. at 813,
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(1) See generally Akhil Reed Amar, “The Bill of Rights and the Fourteenth Amendment” , 101
Yale L. J. 1193 (1992); William Winslow Crosskey, “Charles Fairman, ‘Legislative History,” and the
Constitutional Limitations on State Authority” , 22 U. Chi. L. Rev. 1 (1954); Charles Fairman, “Does
the Fourteenth Amendment Incorporate the Bill of Rights? The Onginal Understanding” , 2 Stan. L. Rev. 5

(1949) ; Jerold H. Israel, “Free-Standing Due Process and Criminal Procedure; The Supreme Court’s
Search for Interpretive Guidelines” , 45 St. Louis U. L. J. 303 (2001) ; Barry Latzer, “Toward the Decen-
tralization of Criminal Procedure: State Constitutional Law and Selective Disincorporation” , 87 J. Crim. L.
& Criminology 63 (1996) ; Gary L. McDowell & Judith A. Baer, “The Fourteenth Amendment: Should
the Bill of Rights Apply to the States? The Disincorporation Debate” , 1987 Utah L. Rev. 951; George C.
Thomas I, “When Constitutional Worlds Collide: Resurrecting the Framers’ Bill of Rights and Criminal
Procedure” , 100 Mich. L. Rev. 145 (2001); Bryan H. Wildenthal, “The Lost Compromise: Reassessing
the Early Understanding in Court and Congress on Incorporation of the Bill of Rights in the Fourteenth A-
mendment” , 61 Ohio St. L. J. 1051 (2000) ; Bryan H. Wildenthal, “The Road to Twining; Reassessing
the Disincorporation of the Bill of Rights”, 61 Ohio St. L. J. 1457 (2000). See generally George C.
Thomas I, “The Riddle of the Fourteenth Amendment; A Response to Professor Wildenthal” , 68 Ohio
St. L. J. 1627 (2007) ; Bryan H. Wildenthal, “Nationalizing the Bill of Rights; Revisiting the Original
Understanding of the Fourteenth Amendment in 1866-67" , 68 Ohio St. L. J. 1509 (2007).
(2) Barmron v. Baltimore, 32 U.S. (7 Pet. ) 243 (1833).
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(3] U.S. Const. amend. XIV, §1 ( numbers in brackets added ).

(4) &Y, BREbringaEZ L TEEENR B+ 0B E R E RIS 3 0 & S 4
AR N B AR SR AL B9 & TIA A BENEBRA BN, 53X — SR BAUATEE 1k 5 B &
ﬂﬁﬁiﬁﬂiﬂ‘l’%ﬁ—‘?ﬁﬁﬁﬂ,Wﬁ&ﬁﬂﬁ#ﬁ%ﬁ#*@ﬁﬂﬂ%%%%ﬁﬂﬁu See Slaughter-
House Cases, 83 U.S. (16 Wall. ) 36 (1873).

(5] EXTEFFENFLP, BRI ICHEPEEESE X AL RO, PN B 75
TR T E KBS L TFHERE" B, I E BE— AN, IR B B R T
B B SRRBE A RAA . 53X — 2 E & 5 B AR HR, — 26 S H A R, “ M
1% BE B &R B XA 93 K B ( rights-antediluvians ) , B EHEHEI ELIIRELSZT
T121h.” Latzer, Note 1, supra, at 66.

(6] {HR MEERREHEETELSE KT Y,
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A “ B3 Al E &S BURIE RV LN 52 £ B S S#H 43X EE, ENSHF
RN Z B FAFEZHE RSB, (12)

(7) Adamson v. California, 332 U. S. 46, 71-72 (1947) (Black, J. , dissenting) ; see alse Roch-
in v. California, 342 U.S. 165, 174-77 (1952) (Black, J. , concurring).

(8] See Palko v. Connecticut, 302 U.S. 319 (1937), overruled in Benton v. Maryland, 395 U. S.
784 (1969).

(9) E.g , Adamson, 332 U.S. at 59-68 ( concurring opinion ) ; Rochin, 342 U. 8. at 166-74
( majority opinion).

(10) Adamson, 332 U.S. at 66 (Frankfurter, J. , concurring).

(11) Palko, 302 U.S. at 325 [ quoting Snyder v. Massachusetts, 291U.S. 97, 105 (1934) ].
(12) Amar, Note 1, supra, at 1196,
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(14) See Adamson, 332 U.S. at 123-25 ( Murphy and Rutledge, JJ. , dissenting) ; Poe v. Ullman
367 U.S. 497, 516 (1961) (Douglas, J. , dissenting).
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ism: Its Allure and Impossibility” , 53 Ind. L. J. 399 (1978) ; John Hart Ely, “On Discovering Funda-
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(24] Timothy S. Bishop, “Comment, The Privileges or Immunities Clause of the Fourteenth Amend-
ment: The Original Intent”, 79 Nw. U. L Rev. 142, 145-84 (1984 ) ( detailing the variety of view-
points ) .

(25) Adamson, 332 U.S. at 63 ( Frankfurter, J. . concurring) .
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(28) Ely, Note 19, supra, at 419-420 [ X RRELIM TR L “ IF 24" (due) —if 2 J5 (277
R“FR" (process) ] .
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