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BENHRT OB OFRGAERIEE /TR AAEER G R
ThbtBRERZ R LALAMREZWHE  ARLEAFHZF8
AEBMLHMRZIER  EXFEEEH - EXAENPRZE - BT
S5 (RBAGINEIA2I QLR EEIE2EE B — kM ERL GHA
BABKA ERNF2A2IB G RGERRBER S LA ERREE
EHZUAEIBREU (92) 6 FFH00100 252 - )
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NEZRULEHBRIERE LR LEOREE - ) /K ERE
BRAIFHHE (Sir William Blackstone ) f§th /523 438 .2 v
H - ZEEHFEEHIER - HERFEEEME NE R ZGERITA
WhFR EIEIEIE B SME » LRI S EERBARERK - "=
KRR % EEEAERI103GRE3E - HABEEREIMENEE
PR E  HKREZZBRRSU—BTNHEZHR - HER
FIEERAATE - o RILRAE > AN T —HBAEHE | RIFEHRES
ERY TR RS E G, SETRKEC R B - HA - HAfthK
PR B K AR E N SBEREAE

TRILEEAR  —RABEAHEBEEERERE L &R
BEA > CHEICATSSERBRIEE T 2 ILRA-FREE—AS
Wi ; (“forbid the same man to be tried twice on the same
issue.”) o BEEITE MO SEIREIAR TR gEER, o
KRB ERGBEGESRAE © " RE— RN BEETAZ

16 Joshua Dressler, Understanding Criminal Procedure 593 (Matthew Bender,
1997).

v 3| B Nyssa Taylor, England and Australia Relax the Double Jeopardy
Privilege for Those Convicted of Serious Crimes, 19 Temp. Int’l & Comp. L.J.
189, 195 (2005).
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SERA-XABHEARE R - B=R - BUR-- - HWEERL
REF EEREEHEENMENERIABIL - DARGHESREE
WRER - BE > URRBEERA—-EHRELEREEREE
HIRBIE - FRE RS HRACRELRR A RE RNES - K
ZRAHW SR ATREAIR RS — R EFIRF M IR TR - LA
TEIRERHAER AR ERER - 5% ERIEHAENE
FTEHSEPIR R BT - FNAFREEF RS —REHEIH
T UTHRAECHRERTENRE  BIFREBEUE -XF
FABEANHAED  EE_RNUEREMESZERUEHER
5F - LSt - TEAGEE (S REBMERE - BIREROWS
MREEHEFIRE - ARHNSEAE - WM EEAE - REH
W TR S E RBUEA A - BISEE I ERHENEZBE

B HEE A EERILAE > BATELE AL —RR F—HREE
EERHFREZ - #¥Marc L. Miller & Ronald F. Wright, Criminal
Procedure 901 (Aspen, 2003).

Y9 dshe v. Swenson, 397 U.S. 436 (1970).
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M- A4BREFEN  AETNRITRARES 2B RAR T
B R TR —HEE ? Bt AEEEEIRE
B tA A AT REMRIL R 2 B (R7E - (R ERERPIRZ S » &R
A $EERAR ST -

= BOLEBAIFTR R B

HERCEEGCHEE  REEBME—EAEELER ¥
RS AN FRNER - X - B8 - RS ER
XU T E B RS LA EARE
FIRBA—RAEFAREH > FROEEWEARFREZILELS -
BT A 2 B - S B kil - 2

B TRHIERR , M EE - HARHEE ERERE R
T WA SRR IR S o EIRIMRE - R ERE

2 Taylor, supra note 17, at 209-10.

z “[T]he State with all its resources and power should not be allowed to make
repeated attempts to convict an individual for an alleged offense, thereby
subjecting him to embarrassment, expense and ordeal and compelling him to
live in a continuing state of anxiety and insecurity.” Green v. U.S., 355 U.S.
184 (1957).

%2 Taylor, supra note 17, at 211.
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BT A BRRLGERM SRR - ¥ - EEFABERERE
P SEEBRE NN NEREEE - AR EZA
RREAHER B - BiF - B—REFURERPIRBGEH IR - B
BES > B E LA > AR S B 2 A - H
B AR A BRER S - 1ot o RSt & - ViR
B R R EEERE - HRFIREEN &S - RN EEEEA
HREE R HERM SRR IEHEE - RIS G R ERAE
MEITRER - 2 AR REE R TR A EREHE AR
DA S - WSRO - PRLL > SIS EARE
1FBA I B HEE R FF AR IR -

» RIRFIRAVFE /L

LR SIRFEER » BB REA—REHSEREY AR
YA AERFNEL  FEERAEEER - YRk

2 4 4 Akhil Reed Amar, Double Jeopardy Law Made Simple, 106 Yale L.J.
1807, 1822 (1997); Taylor, supra note 17, at 212 & 215.

2 Taylor, supra note 17, at 208.
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25 Crist v. Bretz, 437 U.S. 28 (1978).

B ERARRIAHEHEAR LR EAROBCH S BEF AR
# - #Joshua Dressler, Understanding Criminal Procedure 600 {(Matthew
Bender, 1997).
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= EEBRRIER

WEEBIPEESR  EXERBSELECHES "TIE—E
JE (the Same Offense ) AEEBEMM AL NGB TEHEYG
@ o HEAMRISRE T RI—UR L SRFEMTE MY EERE - 2R
RRFIEFEIRE - AEERRERA NS - ZRZBEFAEAC
NTERRFEZEMEAE  TEHREINENVEY » LEHEKBEIE
R R AR ZAE » UMM R T R A A 2R B

OBHF—E
HE{F—FEZR (Same Statutory Offense or Identical Offense) 5

B e BRI ERZE — N PRS0 ST B8R E
Flik o BEES%E £6287  £150E155HF (2000%7H ) -

3 Mhdnik o MADEEAMHE) — FH— AR ERL - R RIG R
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A - BRI LA » BB AFHEESRE - X5
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-

()48 B 4%

tHEIEE IR (1dentical Evidence Test or Same Evidence Test)
Rk TIRERENE—TE  AREBEETM—FPEEILE
FRfE AR - BV —ARATE AR - BB RS &M
FIEEIRER » S5 IREF © BELEE  IIARRIE%REF - BB
IR BT B MIFEFTE - PRI RIS — BT
FHRBEYPUIERNKIL » AERA B - C D R LREE
105 AR BN "T&A , B~ C - DEEE - REA%
FFERLAB - C - DEZEIR - REAFNERA B IBEERITEE - Bl
IR EEE IR c B 2B EEE _EEAFE T
%, A B-C-D-ER#RB KELK_FFELUA-B-C DS
R RPN BB SRR - RIS EER S -
a3 M EEE MEFEHFEAT S "TSH, A B~ C-
ERFERR - RESE ERGAE BANEIRE - ST —ERAFTRE
o ISR ERERER - REITEBRII TR 0 LI

3 Morey v. Commonwealth, 108 Mass. 433 (1871): “A conviction or acquittal
upon one indictment is no bar to a subsequent conviction and sentence upon
another, unless the evidence required to support a conviction upon one of them
would have been sufficient to warrant a conviction upon the other.” Quoted in
Charles H. Whitebread & Christopher Slobogin, Criminal Procedure 812
(Foundation Press, 1993).
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CHRE N S it & chien - e S

SEVRS

EE4 5 (Same Element Test » HERMBREH: > AXE
FEIEHCE) o TIMEEE AR IR EREGReR - AEW
—RERBREFNZE  BE—RERBRESRES - BRI
RBEEGRATEIL - K2 —fREGRERFHE 24 H
SRR GARBERBUHTES - ZENENE R T RYEE
fEE AT A ik - BIANFEEE — AR A MIREGREARH -
Z W B LECEEREGRESHRS T, R 20 Bl
RBgEREBIEIL  ABARCRCEGREGRUT - 2%
o RRBHEESEHFEG - FlUkSEmas) BT RLR
HWIESD - PIRB RS - REAHFEBESIRE4RS
BIRZBEFEES LRSS ERRASILE - B2 5
REFRGESS "®S W 4" T 0 AR EER
Frzsit » WBAR HRCEREGRLUE - 4 - IREMA - &R

% See, e.g., Richardson v. State, 717 N.E.2d 32, 53 (Ind. 1999) (adopting actual
evidence test); State v. Ringuette, 697 A.2d 507, 509 (N.H. 1997) (adopting
“difference in evidence” test).

3 Heald v. Perrin, 464 A.2d 275 (N.H. 1983).
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HEWITERGHERA - RS ZEHEERE MK - BB L
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THEIER—FS - Mk THETTR L R BEHEZERGN
THEMIgsh , - BERELEBHITEGESIRZ T8E, 75
KBS SR ERBEHM SR T8, 175 FiIERFrB Y E R
b o NP EEEEESTMA - KA T ESeE R 8L
HOER THEEEE | 5F - FHHEER TEREUL, B B TRCERE
EHENEECE - MK THETE ) B AR EARITAR
BULE  XNUFPEBEHEBFEIRLCHE  RBL®B 5RE
HHR R TR S R ERET » FTURRY HERFREL - #
MEERDUEREESIRAINGEH T SR 3B S
Fivk o RSAR AFATEIRIERITR AR - RFEIREBEE -

@)48 B F44

FHIEI 37 (Same Transaction Test) ¥Rtk —FRELERE
BEGRFEENE -EWIigH=HE  FERENMERCTEEHE -
BB EERATE - OISR E ARSEEREY KL

38 Grady v. Corbin, 495 U.S. 508 (1990). The Court held that “the Double
Jeopardy Clause bars any subsequent prosecution in which the government, to
establish an essential element of an offense charged in that prosecution, will
prove conduct that constitutes an offense for which the defendant has already
been prosecuted.”

B bl AT BrennanftAshe v. Swenson#ih B & R, £ 3k * “the prosecution,
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except in most limited circumstances, to join at one trial all the charges against
a defendant that grow out of a single criminal act, occurrence, episode, or
transaction.” 397 U.S. 436 (1970) (Brennan, J. concurring).

O s s A X RBIRILIENH 2 X WL AR R HIE A ZRAR
BARS A BT R E MM M oS L EREER (MRA) H
Rt AVNREBR (EHFT  -GT) B4R XLERERNTA
B A o ¥ Amar, supra note 23, at 1814-15.

1 In re Nielsen, 131 U.S. 176, 186-87 (1889).
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42 % # Anne Bowen Poulin, Double Jeopardy Protection from Successive
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44 Poulin, supra note 42, at 1234-36.
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378.
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48 784 U.S. 299 (1932).
47 Brown v. Ohio, 432 U.S. 161 (1977).
48 433 U.S. 682 (1977).
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49 447 U.S. 410 (1980).
50 495 U.S. 508 (1990).
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52 432 U.S. 161, 169 n7 (1993). “An exception [to Blockburger] may exist where
the State is unable to proceed on the more serious charge at the outset because
the additional facts necessary to sustain that charge have not occurred or have
not been discovered despite the exercise of due diligence. See Diaz ....”

53 223 U.S. 442 (1912).
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55 United States v. Stearns, 707 F.2d 391, 393 (9th Cir. 1983). 8 A Poulin,
supra note 42, at 1262.

% 397 U.S. 436 (1970) (Brennan, J. concurring).
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57 Id. “when an issue of ultimate fact has once been determined by a valid and
final judgment, that issue cannot be litigated between the same parties in any
future lawsuit.”

®8 Jd. “For whatever else that constitutional guarantee may embrace, ... it surely
protects a man who has been acquitted from having to ‘run the gauntlet’ a
second time.”

5 Wayne LaFave & Jerold H. Israel, Criminal Procedure 778 (West P. 1992).

&0 Simpson v. Florida, 403 U.S. 384 (1971).
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62 4she v. Swenson, 397 U.S. 436 (1970) “whether a rational jury could have
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foreclose from consideration.”
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83 470 F.2d 1299 (5th Cir. 1973).
84 LaFave & Israel, supra note 59, at 776.
8 Ohio v. Johnson, 467 U.S. 493, 500 n9 (1984).
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