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The Theoretical Foundations and
Implications of Evidence

Ronald J. Allen”

“Evidence” and “evidence law” are two quite distinct concepts. “Evi-
dence” generally refers to those inputs to decision making that influence its
outcome in what, to introduce a third concept, is normally referred to as a ra-
tional manner. In the United States,  “evidence” also has a technical legal
meaning to refer to the testimony and exhibits introduced at trial, but this is
problematic. In the United States, fact finders may take into account their ob-
servations of witnesses ( “demeanor”), which obviously is “evidence” in any
useful sense of the term, and more deeply no observation may be processed
and deliberated upon without the use of a vast storehouse of preexisting con-
cepts, observations, and decision makings tools (such as logic, abduction,
utilities, and so on) . A useful concept of evidence must thus expand consider-
ably far beyond the mere “trial inputs” —the observations of witness testimo-
ny and exhibits. What “rational” means here is putting all of the inputs and
cognitive capabilities to the use of discovering as best can be done the way the
world was at some prior time, and then to let rights and obligations be deter-
mined consistently with the preexisting state of affairs.

“Evidence law”, by contrast, refers to the manner in which the evidentia-
ry process is organized, but obviously the organization of the evidentiary
process is contingent on both “evidence” and the nature of “rationality. ” The
domain of evidence law, then, extends to the traces of the past that we collo-
quially refer to as “evidence,” the manner in which such traces of the past are

processed and relied upon in human decision making, and the regulation by law
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of the formal evidentiary process. Evidence law is thus contingent upon, and
must accommodate, at least three things: Universal truths of the human con-
dition, contingent aspects of the nature of government and its legal system,
and highly specific policies to be pursued in addition or opposition to the pur-
suit of truth. I will say a word about each of these in turn.

Universal Truths: Although much of human culture is socially deter-

mined, cognitive capacities are not. How capacities are developed and employed
may differ, but the underlying epistemological capacities to perceive, process,
remember, and relate what was observed are part of the human
condition. Obviously, they differ over individuals within societies, but they
are universally present in all competent adults. Many of the tools that humans
employ to assist in understanding their environment likewise are univer-
sal. Mathematics and logic do not vary from place to place, nor do decision
tools such as utility functions and cost curves. Together, I will refer to these
epistemological capacities and formal tools as the “tools of rationality. ” These
tools of rationality are what permit humans to understand and control their en-
vironment. They include such things as simple deductive reasoning, the capaci-
ty to generalize, abductive reasoning (the search for the explanation of a series
of data points), an understanding of cause and effect and of necessary and suf-
ficient conditions, and many other things as well. These issues comprise the
study of epistemology—the study of knowledge—and the law of evidence is in
fact the law’s epistemology. I should note that in some discussions of the foun-
dations of the law of evidence a distinction is made between probability theory
and epistemology. That may be a useful distinction for some purposes, but in
my opinion probability theory is just one of the tools of rationality that facili-
tate pursuing epistemic tasks.

There surely are cultural and social influences operating on the basic tools
of rationality, and at all levels. Two individuals from different cultures may
experience the same perceptual event but understand it completely differently
based on their respective familiarity with the type of event in question and their
background knowledge. Similarly, the assumptions that begin logical processes
may differ, and both the sets of costs and benefits and their relative weights

may vary, as well.
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I am less sure that there is a universal human nature beyond the epistemo-
logical capacities, frankly, although many think that there is. There is much
lose talk about a universal sense of justice and universal human rights, but the
twentieth century is a reproach to any who would see “human nature” as benef-
icent or concerned about the welfare of strangers. Perhaps, then, the econo-
mists are correct in a sense that people pursue, or should be conceived of as
pursuing, their own  self-interest, however those interests are
conceived. Obviously, people do pursue their own financial and medical self-in-
terest and those of their families. There certainly is a widespread desire for the
conditions of a peaceful life with the possibility of human flourishing, but it is
hard to see this as resting upon universals of the human condition. Not only is
the twentieth century a reproach to such a view, so, too, is most of recorded
history. And the twenty-first century is off to a start that suggests not much
has changed from the millennium.

As I will elaborate below, one of the primary tasks of the law of evidence
is to process and digest this elaborate set of considerations and create in their
light a system of dispute resolution that serves the interests of the community.

Contingencies of Government and its Legal System: Although there is

much that is common to humanity, the ways in which humans organize them-
selves varies almost infinitely. Legal systems are critical components of govern-
ment, and they reflect the resolution of issues of deep political theory. One
need look no further than China and the United States to see this clear-
ly. Because of the political history of the United States, our founders conclu-
ded that political power should be diffused over the three branches of govern-
ment, with each needing one or both of the others in order to be effective. This
was designed to counteract what western observers almost universally believe is
the centripetal force of all power centers and their tendency to aggrandize-
ment. In brief, this is why we have a tradition of independent courts that we
conceive of as being a potential brake on other branches of government.

And of course there are innumerable additional ways in which governments
can be constructed. Whatever form of government is chosen, and more impor-
tantly whatever assumptions form its foundation, will obviously impact the

nature of the legal system, which in turn will impact the way in which disputes
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are resolved and evidence is administered.

Having said all that, there is one universal aspect of dispute resolution,
and it is not what one might think. There is a misconception in the West that
the fundamental political insight of the Enlightenment, and the strongest
plank supporting modern western governments, has something to do with
rights and obligations. Citations to Hobbes, Locke, and Rousseau are found in
abundance in legal scholarship and underscore this point. While rights and obli-
gations are important, the more fundamental insight of the Enlightenment was
the epistemological revolution that there is a world external to our mind that
may be known objectively through evidence; however, citations to the episte-
mological work of Locke, Berkeley, Hume, or even Kant for this proposi-
tion, are few and far between. This reverses the actual relationship of facts and
rights/obligations. Facts are prior to and determinative of rights and obliga-
tions. Without accurate fact finding, rights and obligations are meaning-
less. Consider the simple case of ownership of the clothes you are wear-

.

ing. Your ownership of those clothes allows you the “right” to possess, con-
sume, and dispose of those assets, but suppose I demand that you return
“my” clothes. That is, I insist that the clothes that you are wearing actually be-
long to me. What will you do? You will search for a decision-maker to whom
you will present evidence that you bought, made, found, or were given the
clothes in question, and, if successful in this effort, the decision-maker will
indeed grant you those rights and impose upon me reciprocal obligations. The
critical point is that those rights and obligations are dependent upon what facts
are found and are derivative of them. The significance of this point cannot be o-
verstated. Tying the rule of law to true states of the real world anchors rights
and obligations in things that can be known and are independent of whim and
caprice. This is why the ideas of relevance and materiality are so fundamentally
important to the construction of a legal system. They tie the legal system to the
bedrock of factual accuracy.

This point is truly universal. Neither rights or obligations, on the one
hand, or policy choices on the other, can be pursued in the absence of knowl-

edge of the actual, relevant states of affairs. Thus, even within the contingen-

cies of ways of governing, we find a universal aspect of the law of evidence. Of
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course, how one might think that facts are most accurately or efficiently
found, and what policies may offset the significance of factual accuracy, are
matters of reasonable disagreement.

The Significance of Policy Issues: An enormous number of policy choices

face the designer of a legal system. Some are consistent with the pursuit of fac-
tual accuracy, but many are in opposition to it. Note that I use the phrase “pol-
icy issues” to accompany all interests that society may pursue. It thus encom-
passes what some might call “value theory.” However, not all the policies
governments pursue are moral; many are quite practical and utilitarian. Indeed,
maybe most policies governments pursue are practical and utilitarian. It is sure-
ly acceptable to make the distinction between moral and utilitarian policies,
but they are parts of the larger category of interests governments pursue and
can effectively be lumped together when thinking about the law of evidence.
Another distinction that could be made, but that I do not make, is between
the sources of policy issues. The source of some are just the standard questions
that all governments face everywhere, that involve the ordinary exercise of
what we call , misleadingly, in the United States, the police power—the
power of the State to regulate issues affecting health, safety, and welfare. By
contrast, the source of others are explicit constitutional provisions, whatever
the form a constitution may take in any particular country. Some commentators
sort out constitutional questions from other kinds of policy questions, which
again is coherent. However, the distinction is not helpful to understanding the
law of evidence, and thus I do not bother with making it. Evidence law does
some things because of constitutional commitments, but at the highest level of
generality that is no different than fashioning evidence law to pursue an interest
that is not embedded in a constitutional document.

I now turn to many of the policy issues that must be accommodated by the
law of evidence.

Pursuit of Factual Accuracy. One might reasonably suppose that natural
reasoning processes based on innate epistemological capacities work reasonably
well, and thus typically should be deferred to in the pursuit of factual
accuracy. However, there may be recurring situations that lead people to er-

ror. In such a case, rules of evidence may attempt to correct for that systematic
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error. This explains FRE 403’s authorization to exclude evidence when it may
be misleading or unfairly prejudicial. It also underlies other rules, such as limi-
tations on character and propensity evidence, and the requirement that witnes-
ses testify from firsthand knowledge. The circumstances under which individu-
als systematically make errors probably is heavily dependent on culture.

The Value of Accuracy. Factual accuracy is surely the most significant de-
sideratum, but it is by no means the only one. It has a cost, and the cost can
sometimes be too high. A legal system overly preoccupied with factual accuracy
may undermine the very social conditions that the legal system is trying to fos-
ter. A dispute worth only a dollar that would take a thousand dollars to litigate
to a factually accurate conclusion perhaps should not be litigated. Such litiga-
tion may very well reduce overall social welfare and discourage private settle-
ment of disputes. Where the limit is reached is difficult to say, of course, and
surely depends on local views. I will say much more about this in my second
lecture.

The Value of Incentives. Factual accuracy competes not just with cost but
with other policies that a government reasonably may pursue. The list of such
policies is long, and again culturally contingent. The law of privileges may fos-
ter and protect numerous relationships (spouses, legal, medical, spiritual,
governmental, etc. ) . Litigation of an accident should not discourage reduc-
tion of risk (the subsequent repair rule) .Perhaps settlement of disputes is
preferred to their litigation, which leads to the exclusion of statements made
during settlement talks. The encouragement of settlement is also a reason not
to price litigation too low. The more the public subsidizes litigation, presuma-
bly the more of it there will be, and the less of private negotiation. There are
still other policies that can be pursued. In the United States, we rest a vast
body of exclusionary rules on the perceived need to regulate police investigative
activities. Rules of evidence also can encourage or discourage certain kinds of
law suits from being brought. Again in the United States, we went through a
period in which we thought rape victims were being overly discouraged from re-
porting crimes against them, and one response was to create rules of evidence
that reduced the abuse at trial that such individuals may have been exposed to.

General Considerations of Fairness may also influence the law of evi-
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dence, although the precise effect of this variable is often hard to sort out from
more overtly utilitarian motivations. Some think that the limit on unfairly prej-
udicial evidence reflects not just the concern about accuracy but the concern
about humiliation, as is also the case with rape relevancy rules. The limits on
prior behavior and propensity evidence reflect in part a belief that an individual
should not be trapped in the past. The hearsay rule to some extent reflects the
values of the right to confront witnesses against you.

The Risk of Error. A mistake free legal system is not possible. It is criti-
cally important to recognize that two types of errors can be made—a wrongful
verdict for a plaintiff (including a conviction of an innocent person), which we
call a Type I or false positive error, and a wrongful verdict for a defendant (in-
cluding an acquittal of a guilty person), which we call a Type [I or false nega-
tive error—and resource allocation and other decisions will affect the relation-
ship between these two types of errors.

Reasonable people can disagree as to the significance of these two types of
errors, but both must be taken into account in the construction of the legal
system. In the United States, we structure civil litigation to attempt to both
equalize the errors made on behalf of plaintiffs and defendants and to reduce the
total number of errors. The criminal justice process, by contrast, is designed
to reduce the possibility of wrongful conviction at the admitted expense of mak-
ing more mistakes of wrongful acquittals. Although the matter is complicated,
these perspectives explain in large measure the preponderance standard in civil
cases and the standard of proof beyond reasonable doubt in criminal cases. In
civil cases, an error either way results in identical misallocation of resources. If
the plaintiff wrongly wins a $ 500 verdict, a citizen (the defendant) wrongly
must part with $500. If the defendant wrongly wins a verdict that he or she
does not owe $ 500, a citizen (the plaintiff) wrongly will be deprived of $ 500
that rightfully he or she should possess. These two cases are identical analyti-
cally. In criminal cases, by contrast, in the United States we view a wrongful
conviction as a more serious harm than a wrongful acquittal, and thus make
convictions hard to obtain by requiring proof beyond reasonable doubt. We do
so even though it is possible (but by no means certain) that a side effect will be

increased numbers of false acquittals and an overall increase in the total number
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