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Chapter 1 Basic Theories of Intellectual Property Law

[51 5] B3 L& H B (civil law system) J2& LA 55 F 4K Z [6] B9 A B & & ( personal
relations ) FllIU = 5% £ ( property relations ) A &% X% (object) 9, HIR = HUE A TCTE ) W 7=
X (intangible property rights), Joit 2 F Ik, FikE R KR, W EEENE LY
( tangible property rights) A BT X 3l , HAFERE T M=% B EA IR B B, A 68 55 4
2 3 TR LA R0 AN SRR 18 A 5 A B A8 e R SE B 1) R

[ FIIHMEER ]| FE5 > BRI =B BEZ AT, 202500 AH LAY J TR 7= A 1 Bk
AHRS [ A BT T, B AREE RS Y T R B AR S AR, ERMIA
FERUA) E1K (subject) . ZA& (object) . BUFIN%E(content of rights) LA AR4F 772 ( protection) , Xt
HHRP=RURAE A IS T T A%, FRARIR B A= PO X4t 2 & e B E R

F—T MRFRRERKR

| The Definition and Features of Intellectual Property

— . XA HEE ( The Definition of Intellectual Property)

FRFEAL, UFRRE FIBERAL . TR, TR AR, R AT A R B
FAHEERTP UL E A Z G PR, Essentially, intellectual property rights mean civil rights
enjoyed by people resulting from creative intellectual achievements.

In the 17th century, intellectual property is first put forward by French scholar Gapzov and
later developed by Belgian scholar Picardie. Picardie identified intellectual property as a special
kind of legal rights which is different from real rights( #J4%).

In 1967, the signing of Convention Establishing the World Intellectual Property Organization
(S H AR HEFERHE S 29)) has gradually accelerated the recognition of intellectual
property in many countries and by international organizations over the world.

The American famous scholar Richard Raysman narrates: “Intellectual Property is a term
referring to a number of distinct types of creations of the mind for which a set of exclusive rights

are recognized—and the corresponding fields of law. " @

(@D Richard Raysman. Intellectual Property Licensing: Forms and Analysis [ M]. Law Journal Press, 1998-
2008.
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Although many of the legal principles governing intellectual property have evolved over
centuries, it was not until the 19th century that the term “intellectual property” began to be used,
and not until the late 20th century that it became commonplace in the United States. O The British
Statute of Anne 1709 and the Statute of Monopolies 1623 are now seen as the origins of copyright
and patent law respectively. @

Law experts have tried to summarize intellectual property rights, and have formed a number
of definitions. These definitions can be divided into three types. The first type is the definition of
high degree of abstraction. For example, Wu Handong believed that intellectual property rights
were exclusive rights enjoyed by persons resulting from creative intellectual achievements. @The
second type is generalized definition. For example, intellectual property rights are the exclusive
rights based on creative intellectual achievements and industrial and commercial marks. @ The

third type is defined by samples, listing all the areas where intellectual property rights are

protected.

T AR L Z F K R T S HRFAIE ( Basic Attributes and Features)
(—) KIRF=AV VR A B ( Basic Attributes of Intellectual Property)

Intellectual property rights are civil rights. Intellectual property law has the nature of civil
law.

1. FAEUE M ( Private Rights)

The private rights nature of intellectual property rights has been confirmed by legislation. In
the preamble of Agreement on Trade-Related Aspects of Intellectual Property Rights ( { HITRF=#
W), fEi#FK TRIPS), there is one provision: “Recognizing the intellectual property rights are
private rights” ® which sets the tone for the protection of the entire agreement. Private rights are
generally understood as civil rights that person ( including natural person, legal person and other
social organizations) has. Private rights are opposed to public rights.

The main intention of TRIPS emphasizes that intellectual property rights are private rights
which emphasizes the equality of subjects of intellectual property rights. The first Intellectual
Property Code in the world, French Intellectual Property Code in 1992, provides for protection of
literary and artistic property rights and industrial property rights from the perspective of private
rights.

2. ARUEM: (Human Rights)

(@D Mark A. Lemley. Property, Intellectual Property and Free Riding []]. Texas Law Review, 2005,

@ Brad Sherman & Lionel Bently. The Making of Modern Intellectual Property Law: The British Experience
[M]. 1760-1911. Cambridge University Press, p.207.

@ AR . HAFBGEEAR(M]. JLAt. AR, 1993: 1.

@ XEFEH. FATRGEERE(M]. . PRARKSFES M, 1995: 1.

B Preamble of the Agreement on Trade-Related Aspects of Intellectual Property Rights.

4
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Universal Declaration of Human Rights( { 1t AAXE 7 ) ) is an important treaty on human
rights. Human rights are regarded as eternal and inalienable rights beyond the times and nations.
According to the theory of natural rights( KIKXAAY) , intellectual property rights are innate gifts.
It is universal and equal to every person.

In 1976, Article 15 of International Covenant on Economic, Social and Cultural Rights( { £
B . AL S F SRR E PRS2 ) ) says: “ The States Parties to the present Covenant recognize
the rights of everyone;

(1)To take part in cultural life;

(2)To enjoy the benefits of scientific progress and its applications;

(3) To benefit from the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author. " @

SRR ABUBYE, "TRAN AN R AR . 55—, FRE AU B A
R, BANES Sa30AE GRS, KEE N5 relE ik, BA BAMEMEM
PR FTRSR o X AL ARGA R B a2 X AR B AT, Xt A2 R EL Y
HE, B, FRFRUR B LR UER 1 B A= BUR BIRY . X8 127 3 BUR AT IR
P, AR TREQLEH W, BB, e B SR Z R,
=, X AR R, BB ARIEX LG R TTA RARE S A RS EX
WS S EREEHE DA G, Bk, MABURTERI A BT, FRF AU BE 5 R A T
SEPARA 55 PR ) 2 1] B

ARG NAEA T ARG —0, B EE SABMERXR, A TEMARNIR
FERL, A BDFRATT A T 5 2 AR R A 0 (S A 2 T RE @

() AR A HIELASSHE ( Basic Features of Intellectual Property)

As a civil right, intellectual property has the following characteristics in comparison with the
real rights.

SRR E D — R R AR, SRR S, BA TRRFE.

1. F7EH A S P ( Administrative Affirmation Bring Ahead )

FR PR AR B T, TR — TOE AR 2 A= A% [T H R T3 — 4 4k
FTERCH], T E R T RHLE (INEEAR A fEMBIEE iz B, RABITIE
] F5E) , B T B A TR AUFIE S (AR R . B FIBGIEHSF) o

Although administrative affirmation is not absolute, it has previous effectiveness( 7€ 11) ,
which means obligee (F{F] N ) has rights until meeting a veto by legal procedure.

Except for the convenience of management or the need for the third person to obtain rights,
the formation of real rights usually does not require the administrative agencies to take the

approval or certification to confirm the emergence and existence of rights.

2. LH M (Exclusiveness)

@  Article 15 of International Covenant on Economic, Social and Cultural Rights.

@ RPRSE . FRTACEA IR M]. Joat. PEARRKS L, 2005: 15.

5
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The exclusive right to an intellectual achievement can only be granted once, and only one
applicant ( including co-ownership ) is identified or granted with the exclusive right. The
intellectual property rights owned by the obligee ( # ] A ) are unique and the situation of
intellectual property rights with different holders does not exist.

A TEEAL, Wa] AZEA R AR SE i m b,  B AN IR S 053 31 A AN TR A bR i 22
YA, THEAMSE, QT[54 A AL, AL,

3. HuJali 4 ( Territoriality )

Rights are generated based on corresponding laws, while laws depend on the regime. So
there will be independent legislation to internal affairs if different countries exist. Therefore, there
comes the problem of legal validity scope.

RV AU 8 — [ R SRR ™ B B T 1, R = AR 3 A 3 1 — 3K
A AN T A UL, JFASBE R 24753 21 f = R = A2 H i BE 69 A Al AgR AP, 4o
SR BAE A [ ZARAG AN GR D, 3008 A T B2 R 5K v o R T A T
WE,

Regional nature of intellectual property rights and that of tangible property rights are
different. It is mainly reflected in applicable principles of international private law, that is,
tangible property applies to lex rei sitae (YT 7EHL ) , while intellectual property applies to law
of the place where right is registered or claimed.

4. WF[E]1E ( Timeliness )

Timeliness of intellectual property shows that the duration of the right is limited by law,
although the duration of trademark can be renewed, each renewal is still finite. Therefore,
intellectual property is timely. That means the obligee shall enjoy the exclusive rights in a legal
period. After the legal period, these exclusive rights may be lost or taken from the owner and
given to the public. For example, copyright protection has ended for Lu Xun and anyone is free to
copy his books Ah () Zheng Zhuan and Na Han.

AR Y AL | (HR B A P AR R e AR, HEAAN LA
e, B4 T HR M AME R Z 008 X —IhRCE TR, WAk SR & R A S
EZ BN WX R B ARt (e R, A B i sl 1R T M LA AR A5 A R 22
Frlalde

Therefore, the time limit of intellectual property rights is boundary between private rights and
social rights.

(=) FNI=BUK R (Intellectual Property System)

HHRPERUE I —FRAUR], i AUR I Bl o — R R B ( typed freedom) , [H
BAHI A HAR &R A

According to the object of intellectual property rights, Chinese scholars have made some
theoretical classifications of intellectual property rights. Some scholars divided intellectual
property rights into copyright and industrial property. Some scholars divided intellectual property
rights into copyright, patent and trademark. Some scholars divided intellectual property rights into

6
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copyright, patent, trademark and others. However, the theoretical significance of the division
should be more inclusive and in accordance with dynamic and open natures of intellectual property
rights, which can be divided into rights of intellectual achievements and rights of industrial and
commercial designation. (D

There are two typical international conventions providing for the system of intellectual
property by complete enumeration ( 5¢ 2814575 ) .

Convention Establishing the World Intellectual Property Organization ( { BT BRI = 4
HAUNL)) ), concluded in Stockholm (Hf4Hf /KEE ) on July 14, 1967 ( Article 2) provides that
“Intellectual property shall include the rights relating to:

(1) Literary, artistic and scientific works;

(2) Performances of performing artists, phonograms, and broadcasts;

(3) Inventions in all fields of human endeavor;

(4) Scientific discoveries ;

(5) Industrial designs;

(6)Trademarks, service marks, and commercial names and designations;

(7) Protection against unfair competition ;

(8) All other rights resulting from intellectual activity in the industrial , scientific, literary or
artistic fields”. @

The scope of intellectual property rights provided in the Agreement on Trade-Related Aspects of
Intellectual Property Rights( {5 %54 XM HER =AMLY , TR TRIPS) includes

“( 1) Copyrights and related rights;

(2) Trademarks;

(3) Geographical indications;

(4) Industrial designs;

(5)Patents;

(6) Layout designs of integrated circuits;

(7) Protection of undisclosed information ( trade secrets). "(@)

Comparing the provisions of two conventions, we can find that, since the purpose of TRIPS is
to protect economic rights of trade, so scientific discoveries other designation except trade mark
and geographical indications or other rights are not protected.

(0) ZNR=A 548 FHY*F ( Relations Between Intellectual Property Rights and
Relevant Rights)

L. HERF= RS JEIE W 7= 4L (intangible property rights) . 5 & 7% 4 ( information property
rights)

@ XM . FIRFERGE B =R (M. Jbat. A8 i, Jeat Rk, 1995. 12-14.
@  Anticle 2 of the Convention Establishing the World Intellectual Property Organization.
@) Aticle 2 of the Agreement on Trade-Related Aspects of Intellectual Property Rights.
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Judging from the classification, civil rights can be divided into personal rights( A\ &4{) and
property rights (W /=4%). While property rights consists of tangible property rights (A /& W /™
#2) and intangible property rights ( JGJE W 72 4¢) . Intangible property rights include property
rights of creative achievements, property rights of profit-making marks ( 285 PEFRICIA ™ 42) and
commercial credit rights (2 EERIHER).

Within the perspective of the theory of information property rights ({57 &=L H i), the
products under protection of Intellectual Property Law can be viewed as types of information.
Therefore, information property ( fii & F=4L) , refers to the property rights people enjoy from
information collection process.

2. RS KWL Right of Invention) | A BAL( Right of Discovery)

REIRL, JE48 K& WM LA 2B 7 BRI 19728 35 356 Sl R ASCR) LA R fh At i BT B &
B B e SRR A BCR . B A4 K W A X — TS R IS & 1| sl B & 42 T % R AS
RIS ) i A A B 3R A AL

The right of invention refers to the right of the inventor to make creative achievements in
accordance with the existing technology according to the law.

Right of invention is not equal to invention patent. Invention patent is inventor’s exclusive
right to his invention which is protected by patent law. Some inventions cannot be patented based
on the protection restrictions.

Right of discovery refers to the right of the recognition of phenomena, properties or laws of
the material universe which hitherto has not been recognized and verified.

KRR BAE E T ASPO i, HIFERR AR L R WA Wi, K
R BRURN 2 AL AR (R ) ¥ T e 0 B 5 2t

3. FEPEACS R AR o] {8 A ( Licensing)

Intellectual property rights are rights of ownership, while licensing of intellectual property
rights are rights of use, which uses others’ intellectual achievements by acquiring owner’s
permission or by compulsory licensing.

4. AP RS JHAFEAGE R AL Claim for Intellectual Property Right)

FRP=RGERAL, 248 AR B SRR A Al TR R B2 1R 3 B 2 4R
FZ AT, mEE A E KR IR O 2 1 i 5 3 sy 5 % R A B TER AL

AP AU SEARMEALF] ( substantive rights) | HITE = BUE R BUR AT SR AR A2 7
PERLH, —Fh—ATT,

FIT RN EIEERRARE
Il The Origin and Development of Intellectual Property System

SR AGE O R 2 T A S HOAF AL (privilege) o IZFFALEH AR EAL H
HER, RER RN ER T, LRI H L EARMER", X 25 45 1
FEH R ER UM AN B E S, MSRER L Rma %, R fits, FfE

8
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R BEHR AT e A B (R S A R e A, T A SCPETE P B M OGRSk R

— . BRI 2F 577 2 ( The Germination and Emergence of Patent
System )

(—) EFHIEBIFES (The Germination of Patent System)

In 1331, King Edward Il of England had authorized craftsman John Kempe the right of
sewing and dyeing process( 4£2)] SYLLIEAR).

In 1421, architect Brunelleschi in Florence got three years’ exclusive legal protection for
inventing a barge with hoisting gear (17 ALY ) to transport marbles.

In 1474, Venice was the first city to issue legal document on patent. In 1602, the court of
England was the first country which protected patent by Legal Precedent through the case of
Darcy v. Allin.

In the 17th century, Queen Elizabeth 1 authorized invention patent rights for several times.
During the period of Jame I, representative of the British bourgeoisie ( % [E % 7= 203 ) tried
to have legislation on the patent.

(Z) ERFIZBI=4( The Emergence of Patent System)

After the 16th century, the early British bourgeoisie, in order to pursue wealth and maintain
the prosperity of the national economy, encouraged invention. In 1623, the British Parliament ( &
[ [E4) passed and promulgated the Statute of Monopolies ({ ZEWrik L)), which is the first
modern patent law in the world.

At the beginning of the 18th century, in order to break the privilege of ranks and power, the
United Kingdom proceeded to improve its patent system further by the rule of autonomy of the will
(E B HIB)and freedom of contract( 5[] H H ) after the bourgeois revolution.

A patent is a limited property right that the government gives inventors in exchange for their
agreement to share details of their inventions with the public.

Patent specification (% F|i%i#45) is the milestone of the establishment of modern patent
legal system. By the turn of the 19th century, patent system was carried out in European nations
and the United States. So far, more than 170 countries and regions have established their patent

system.

. P bR E W 2F 5 7" 4 ( The Germination and Emergence of

Trademark)

(—) B HIEES (The Germination of Trademark System)

In English lexicon, the word brand originally meant anything hot or burning, such as a
firebrand or a burning stick. Cattle brands play an important role in identifying an animal’s owner
in cattle ranching. The practice of branding is ancient. Some Egyptian tomb paintings at least

4,000 years old depict scenes of roundups and cattle branding, and biblical evidence suggests
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that Jacob the herdsman branded his stock.

Burning an identifying mark into the hide of an animal was, until the invention of the tattoo,
the only method of marking that lasted the life of the animal. The practice of branding became
particularly widespread in nations with large cattle grazing regions, such as Spain.

(=) Bkl 4 ( The Emergence of Trademark System)

In 1803, France first established the legal protection of trade mark. Under Law on Factory,
Manufacturing Field and Workshop ({ % F T.J . Wl i 5 MAED B ) ), counterfeit
trademark ( fi'H Fi#5) was punished as counterfeit legal instrument ( FARE L)

In 1804, France first endowed trade mark the same protection with other property rights in
Codes Napoleon ((:FEEREH) ).

In 1857, Manufacturing Marker and Trademark Law on Use Principle and Non-censorship
Principle ({ 5% LA FH IS0 FLAS 5 288 0 O P9 25 9 i 38 B 0 AR A A9 35 ) ) is the first
trademark law of French and the world, since then the legal protection of trademark is

comprehensively established.

= FTERUE 0 W2 5 )" 4 ( The Germination and Emergence of
Copyright)

(—) ZEARUHIEHIEES ( The Germination of Copyright System)

The history of copyright law starts with early privileges and monopolies granted to printers of
books. The first copyright law was issued in England and was classified to Print Law, not
copyright law. In 1662, The Licensing Law ({VFRIIE#%) ) which is issued by England specified ;
1. Whoever prints shall register with publishing company to get a printing permission; 2. Whoever
obtains a permission has right to prohibit others re-print or import relevant books. @

() ZEAHIE R4 ( The Emergence of Copyright System)

The parliament (£ 23) of United Kingdom passed the first copyright law worldwide—The
Kingdom of Great Britain’s Statute of Anne of 1710 ({ & Wetr 154 ), Anne Queen Acts). Anne
Queen Acts is the cornerstone of modern copyright theory system.

The Federal Copyright Law ( { 3EEBIFMIALIE) ) , which promulgated in 1790, was greatly
influenced by Anne Queen Acts. Thus America became the second country that possesses copyright
law.

In 1834, Spain issued Royal Law on Printing ( { 2L ).

In 1791, France promulgated Performance Rights Law ({ F7EALIL) ). In 1793 a new law
was passed giving authors, composers, and artists the exclusive right to sell and distribute their
works, and the right was extended to their heirs and assigns for 10 years after the author’s death.

The National Assembly placed this law firmly on a natural right footing, calling the law the

(D David Dary. Cattle Brands, Handbook of Texas Online [ M]. Texas State Historical Association, 2011,
2 Atticle 5 of Licensing Law of 1662.
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“Declaration of the Rights of Genius™ and so evoking the famous Declaration of the Rights of Man

and of the Citizen.

Mg . R RURIRE = A i 4122 55 ( Social Conditions of the Emergence of
Intellectual Property System)

RO E, (R et R ERORIFA AR, BT EA — & 1 I st R A AR
S LA R AR S B Z DB TE R A R Bt A7 R R BB i) K R, I8 R AL JE
A M — s RIS R, WXELAEA 25 AR MBLEAR T, X WA MERR A A A A h
EEARA TR A, BREEAR RGNS, Fik, g PRk,
FHEBOR MR AR Al . R f e EE AL . AR R B AR R A, R ALl
FEAS LA M ) L A 5E 3 O

SRR P AL FEE 7= A= R 2 I S 2R A mT U 9 A A Y

First, intellectual property appears with the development of new technology. Since the
traditional craft is limited to craft workshop, a protection of privilege is enough. But when the
developing technology may easily transcend the existing confidential technology, it is necessary to
protect the monopoly before entering public domain.

Second, intellectual property develops with the cultural transmission and ideal updating.
From the 14th century to the 16th century, Renaissance which highlighted humanism strengthened
the protection of private rights and intellectual achievements.

Third, intellectual property is born with political reform. During the 17th century, many
ideologists and politicians appeared in bourgeois revolution of Britain, such as Hobbes, Milton
and Locke. The principles of sovereignty, equality freedom and private rights which shall not be
infringed helped to promote the political reform and the construction of legal system.

Fourth, intellectual property accompany with the revival of the Roman law. The 15th to 16th
century, people had a mental reflection of property protection on the Roman law, holding the idea
that the intangible assets shall be protected by law. This understanding provided a solid legal

foundation to perfect the intellectual property system.

. AU Y % i ( Development of Intellectual Property System )
(—) FESINR=RESEE AW K ( Expansion of Scope)

As the legal form to protect intellectual achievements, the scope of intellectual property rights
expands with the scope of intellectual property constantly. It has grown from copyrights, patents,
trademarks to the rights of trade secrets, domain names and so on. Intellectual property rights are

not those of a single form, but a combination of a bundle of rights.

(D) FNRF=AUERIE AR A MTFEZ (Improvement of Legal System)
FVERL, RRIBL, BIRAURAE G800 R B0k B = R BEA R, 4 Al ep A P i3

@O BNAZ . miRSACEAR RSO M. dtat. hEARKFEARH, 2005 65~68.
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(layout-designs of integrated circuits) , ML (computer software) | ¥U4%E ( data base) |
FEPHT it F ( new varieties of plants) | & ( gene ) ZEZ 8 1% |1 AP HEIN LA E B 1 4 B
SRR AL, To—BAM b6 B 1 J0 8= A il B i 4k 2 B R T AN WA LA 56 3%

(=) FR=AHRIF 2 E R #2E (International Trend)

=R I S PRl & R A E N AFE SR AW AR X ST . R AL [
PR 2295 B A R BUH] B Z (B AW R A vh 2, kTG, FHR = BURAP bR (4 [ PRk LA
B iR {4 2 2 BOh R =AY PR

(P0) FHRF=AL5 A (Human Rights) . B85 ( Trade) 483X

TEA 5 FPRE A RSHT , MR REEAHRE - ERHNERE, SAREH &
ML, B RR s, HIC ARG 7E R 5 5 A EUN i€ 17 (5 55 LA iR =
TN ) (Agreement on Trade-Related Aspects of Intellectual Property Rights, faiFk TRIPS)

(1) ZNRFABVRIZE T €1 ( Balance of Interests) &AL E ( Management)

Intellectual property is monopolistic, but the development of society needs cultural
communication and knowledge dissemination. The protection of intellectual property must be
based on the balance of interests.

M 2~ 887 0 2 B ) i ) FE AR LA R g P A A AL PR IN , XORNE TR A KRR R 5K R
PEK ., REKERZEBGVE, EF AN G2 KR Z RS -,

FE=T AR HIEEER

. The Influences of Intellectual Property System

— . ukJihBIFr ( Encouraging Innovation)

Historically, science, technology and inventions certainly can promote the development of
the society to some extent. But, if there is no institutional safeguard, even new technology would
not create positive effect in long term. Only encouraging the innovation property system can
possibly provide appropriate individual stimulation.

In 1624, England carried out The Statute of Monopolies. North Douglass (iEA&HIHT - #8T)
said in his speech: “If there is no guarantee of institutional factors of personal often stimulation
and private industry and its income is no guarantee of modern industry, could not have
developed. " DIt is not difficult to understand the famous remark that “the patent system adds fuel

to the fire of genius”.
.. BRPEAEURI ( Protecting Proprietary Rights)

Inventions, as intellectual achievements, are not protected by law naturally; it must rely on

@ HiE, KER, BT, WUREHRFRE EIEEM]. /PR A5 AR SR,
1998. 534.
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the construction of legal system. AJEFRVERY, XA /=@ STAK" FEER, M55 —4~ 0 i fA B
TR, CERIET BERECR T X AR AR SIRAER . Elsi#hm i, © it fE
PR U B T TR 7= R4 B B

The monopoly rights of intellectual property rights themselves can repel other people’s use in
a certain period of time, thus guaranteeing the inventor’s exclusive right to their intellectual
achievements, in order to reclaim their scientific research investment and obtain corresponding

profits, and then promote people’s creative activities.
— . 155728 %) ( Promoting Market Transactions)
YE R ICIE W P= AL FE = AL, LA AN (patentee) ] DL i B & SEE R RIS L5 F 45

Under the doctrines of proprietary sanctions and autonomy of the will, patentee can assign or
license his patent rights for benefit. Intangible assets promote the trade circulation of cultural,
scientific and technological achievements, accelerating the civilization of material and spirit

civilization.
MY . Hibrglk 222345 ( Safeguarding Social Commonweal )

From the aspect of human rights, every single person has the rights to enjoy the benefits of
technology. Therefore, intellectual rights are not absolute, but have a certain range of limitations.

fEAE A ER | AR AR B 42 22 18] B B, (GERUR A i R AR E T 1
ZYRMEVASCELR , AUE AT EW] Al U B A ZEHE X R AR E AR PR
ATE—E I | — 0] A ZBWTA,  SCETRCHOK A B 2B Wk B A, Xl B R
BN #EE ARZ A — ] 1 -8 59 %5 = A2

Therefore , the appropriate restrictions on the copyright (such as fair use, legal permission) ,

the trademark rights, and the patent rights become a certainty to safeguard the public interest.

FEOT  MRTNEFA, RIFS5RZER
[V The Utilization, Protection and
Anti-monopoly of Intellectual Property

— . AU A ( The Utilization of Intellectual Property )

(—) FRRF=ARIAHIE X ( The Significance of Utilization)

BRI A L Z LA A M B A Wi Z IR B AR, B T WA =LA A 43 41T
H A G R AL (property law ) B[R] (contract law) , MIEFNEE L F 36, FIR=L
49 ) PR 0= A B A e SR SR =AU R, B RIS B X,

1. SEBLRERI = 04 (E

@ XMW . AREROL =0 [M]. Jbat: @S 8 G, Jeatk2 s, 2007, 25.
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Intellectual products ( 12 /= ) cannot walk into economic market by themselves.
Ownership( ITAAL) cannot realize its value just by itself, but by possession( fi45) , utilization
(/) , seeking profits( Yl £5) and disposition (#b43) of the specific products.

FEAP R VA=A, K AP B AR 5 5 1 TE AL RE TF ok, JF 45 B AH L i X
#r, AMEREE THESX R TR, WO T AR A2 0 (B 2 BE M i 5

— ™ [ R R A S i A — A B R R A JE A R AR R B AR
{HEIA R A X ME—B9bRas, RS IE FT (SERE ) 3, TR T2 U Hb S e 1R 7 A i JBE
K423 A S me 1) — A (B AR

2. e RQNER | EHRHE TSR 4 VA7 ) Ok R

The subjects of intellectual property rights are not only the owners of the products, but also
the social public who is under lawful and reasonable utilization.

AR s R, BEHE A ITAAL, e # AR ST shid B P R BRI, 4
S RAREA AR it AB mi A B e, 25 A SIS0 B R SR 2187, ™
A 2 b R S R i Z B AR, TS b DR B ety AR N 4
RARZ 6] H4 )  F-

3. BRI Ar e HE A A £ fel AR 0 4 50

The values that intellectual products provide lie in serving society ( iR 55 #1423 ) , benefiting
mankind & AZE) , and paying corresponding consideration to creators and disseminators. To
enjoy intellectual property rights, you must pay certain consideration, which is not only the
original investment , but also the expenses in maintaining effectiveness of these rights ( such as
registration fee of trademark , maintenance fee of patent, etc. ).

VB — R R AL 2 A UL A Rt b, — g Ik 1] Y 2B 7= LA AR o2 22 3o 4 R 38 6k
A, R, FERURICRAPIBR A, AR -HE AP SERAE T ) R ™= AU A — 5 B
PR, SRSCHTA B Wi " ZALEE, 1A 2T AR AU BRI R - SR B,
BRI F—38 i — AT HAWRT O SUR] , SCRE ) B A A RAEDRER, AR IR = AL
FENIA Z 3,

( ) FNRFALRI BV EE R ( The Subjects and Methods of Utilization)

1. FHHRFZ B F) FH ( The Utilization of Intellectual Property Owner)

FHAF=AUALF] A (intellectual property owner) XF H1TR ™ &4 BRI, S5 1 32 B RTR ™~
R S ECAOR SE LAY

(1) B F& 3% ( Self-enforcement )

HAORRES, A CHEREARZ AR AT WA S, B3 i B bR
WHFEA P | MRS h9cbrfi i, %555, #2 ARSI BRI, Eid MR A
N, AR S TEAE 2 b AR UL RE , A RARWBERTS 14 A AR P AURE L A R i BRI
%

(2) #%il:( Assignment)

As a private right, intellectual property rights of owner can be partly or wholly assigned to the

14
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assignee in a certain period.

M FEEALRA A S MR, I ER W P AU AT LU LERY,
YRR N BHAL (BN 22455 ) IR RER L,

(3) £ H ( Authorization )

B XURZ VPl EBR b XFRZ AVFATIE SR 5, 4 R AU A A
T AL B 42 s A A BCRE 1 AT A A IE TR T

The creative activities evolve to the exclusive activities of professionals gradually. Authorizers
of the creative activities may not have corresponding industrial conditions to carry out. Therefore,
authorizers obtain intellectual property through creative activities and acquire benefits through
transfer or authorization.

(4) BE(RFE( Trust)

Trust is the property held by trustee for the benefit of the beneficiary. The value of
intellectual property lies in its commercialization and not in its mere creation and development per
se. Competitive advantage arises out of the way in which corporate organizes and performs
activities and the activities are the means by which a firm creates value in its product for its
buyers. The value and the value addition for the buyer is the end product for any organization.

B E S PO R, N TS TAKAIE R R, e L& {5467 1Y
B LB, ZRAEZ RV, &R 5E 2 B RS T AL 4y
BRI ARG FEBL R AE TN AN HESZ . AR VRALSU, SR8 Bk vl LA — PR
FEE T

(5) W E AL ( Mortgage )

BERRPRSE AL, Y5 BIAREIBATRS , B AN T SRR ™ Bl 5
REFFAASEEFE R, AT H A3 kA LS S A, R BOnT B85 AR, 1A 8E
T RR R — I = AUS A BT S5

2. #E & KARMF)H ( The Utilization of Public)

(1) EHE I (Fair Use)

BEEA], REREEEAENE, MARDIERRR AR EE, WA m H S TR
Tl p AR R o B o BE 2 A

The legal concept of “Test copyright” was first ratified by Statute of Anne of 1710( { & W%
E4)). As room was not made for the authorized reproduction of copyrighted content within
this newly formulated statutory right, the courts created a doctrine of “fair abridgment” in
Gyles v. Wilcox, which eventually evolved into the modern concept of “fair use” , that recognized
the utility of such actions. The doctrine only existed in the U.S. as common law until it was
incorporated into the Copyright Act of 1976, 17 U.S. C. § 107.

Fair use, a limitation and exception to the exclusive right granted by copyright law to the
author of a creative work, is a doctrine in United States copyright law that allows limited use of
copyrighted material without acquiring permission from the rights holders. Examples of fair use

include commentary, criticism, news reporting, research, teaching, library archiving and
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scholarship. It provides for the legal, non-licensed citation or incorporation of copyrighted
material in another author’s work under a four-factor balancing test.

REFEFRETA LIRS ZME, TELMET WA MHCHIE, MTERR
PR SO RUE , (EEXHRP AR, AR 2 KRR R M 1 & SR8 FHAY
A, R R BESC A 22 B A 2 S,

(2) ¥V A (Statutory Licensing )

HREVFA], RIERISEERNEENE, DREFEHESARBHIR™ 5, aTAZ
FIR BN R (B AT B P T I A ) BERE 22 4, HEE i nT, 7R AU L. A
fEim B2 AT R R, Al LI AR AR G e AL I, feir s A
M, IR AR, Wik, (B0 ASE—ARER ], A& F AL
B, AR R EGE P AR S ik 07 24 ) RN 9%, 1 3 FH AR o A BAA i S A5k o 20T
HXUT S EAKERE

(3) 5& !l 14 Al ( Compulsory Licensing)

SRR, RIERFER R, AR E YL S5 A MR AR A T VR AT A
T, 8RR 1) AR P BN SAS 9 T A il BE P22 HE 5 ) 7 T B A 0 E A AT YRR A
A, O S 7E TS i VF P Z A — Rk M E R VR AT, R R = AU IR K
9 BR il

What happens if a patent owner refuses to license the use of the patented invention by
demanding unreasonable terms? The law in many countries provides that where the patented
product is not available or is available at exorbitant prices, the government may on grounds of
public interest authorize an interested manufacturer to use the patent against payment to the patent
holder of an adequate royalty. However, the agreement lays down strict conditions for such
licensing to ensure that compulsory licenses are issued only in exceptional situations and on an
objective basis. In particular, it provides that compulsory licenses may be granted only when the
interested manufacturer has failed in his or her efforts to obtain the authorization on reasonable
terms and conditions. Box 49 lists some of the other conditions which must be fulfilled before

governments can intervene and license a manufacturer to use patented technology. @
L AR PP ( The Protection of Intellectual Property )

(—) FLRF=ALHIRIPSEE( The Scope of Protection)

Intellectual property rights are different with traditional real rights (44{) and obligatory
rights (f5i4). The scope of legal protection is varied to different kind of intellectual products.

Copyright law protects works, not its ideological thoughts, but certain form of ideological
thoughts. Virtually, technical features and technical scope are specific embodiments of creative

thoughts that patent law protects.

O RBERE . FRFROEAREMF[M]. L5 hEARKE TR, 2005 49.
2 Article 31 of Agreement on Trade-Related Aspects of Intellectual Property Rights.
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The exclusive right to registered trademark is not effective when operating beyond the
registered conditions.

HERFAURAP AR — R AL, AR AZ BRI Z A2 L —Fh A5 LA B R B
X, BIMEKEEAS LASS (kAR F AR dh AR,

( ) FNRFAURE W Z69353EREN ( Doctrine of Liability Fixation)

RTINS A4 TR HEAHEN]

The core point of liability fixation is the causation between wrong action and its liability.

KTARFRURBUR A BT 5T I 0], s A AR AR, Al se - —xH
AN, WA EEIATE | ML IATE (B s ) IR —onH g 4
i, D

JURARZ A= BN [R) 38 3B 5 2R ey 1T 8 F A = A JR ™ iAo, 0
EERGRA SRR (RN Z) o AR R ALA 3T 0 24 R A 55 9 5 R, Bg
b, AT AT R YT A R, AR M K2 RS AL, BRR TG
WA, WHRREREW T RLEWHE, AR S E REAHRE, HERLR
1E; ML AR M E T A R T H BT,

HEAAMEEMANRRTN, B EE—DANAR LS ; IR
BAEEW ERA S, REARERERIE T B MM RESFIFERT I AR EN
ESRAAE, E—ERE LT RIS SHEm S, B, s T4 MmERE X
%, #REHE, ZERH DMV R E A EM R, HEE RSz E
RIS B IE BB Y, AT LSRRI B 5T AE (SR bR A (ORI 22 5T i A 2 R A R AL
£).

( =) FHRF=AEURIP I ( The Methods of Protection)

1. BFH{EP( Civil Protection)

NEAFFEG AN . R &M, AR MEIE T, ARSI
PORA A BIFAT, ARRGEF= SR, $iiiE 2, MR RAA RS I AR .
A FHARR G BAGR] ;4R AR BUR BT IR, RPN BUE AR PG EK
IRFF RO (BRATB A b sl TR A RO ) |

Intellectual property rights, as private rights, has various relief for resolution when being
infringed, including negotiation between the property owner and tort infringers, submitting to
arbitration when there is an arbitration clause, or even a civil lawsuit when necessary.

2. AT A 4b ( Administrative Governance )

Intellectual property infringements not only violate private rights, but also disrupt the normal
social order, even encroach on the common interests of the state and the public. Therefore,
intellectual property infringements committed the administrative law, too.

AP ATBUE BLC, AHRIBEOHRIC AR =AU AT T AR AL, AT IBURAL T
HR & . SRS, BOBARE TR IF rT AL AR AT BT, AT &AL S,

O RUAKEF . BAFREEAREFEM]. Jbat. PEARKFHARFE, 2005. 56.
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3. ]34T ( Criminal Protection)

The article 61 of the TRIPS further appeals countries to see that, where there is “ willful
trademark counterfeiting or copyright piracy on a commercial scale” , the infringer is prosecuted
under criminal law and imprisoned or fined to an extent sufficient to provide a deterrent. ©

WEEHEME T RZICRR AR, B T RICEENEE, BRE MR, ®
HLAE, RALEDL AR, RILFESCRSSIIRA, 7EST ERE TH BIEm . #
B, W, e,

= HREREUY) [ ZE T ( Anti-monopoly of Intellectual Property)

HER = BUE—Fh & A PEAUR] ( exclusive rights) | HA 22 W% (monopoly ) . {2 ZBWri:)
(Antitrust Law) FP ARG AR PEHE BT R, 036 T 28 F ik REW MY, 28 F WA
YR ; HA B TRER A HERR . BRSSP AR E B E P E,

SEEAERL . RIRRECR] (EASIE 2 5a 4 AR 7, B EAFEAAE M AR T fEdE, HA
W BRI, A TRER MRS, “DVD L Hw " fi e R R BRL 25 JH = AR 1
G T2 25 AR B AR N FI 2 G X T R AR BT 7 A i 2B W [e) T, E R A
F4 3R ) 7 T o R T B A I AR D . L St A 1 ) B LA A B A% 1 SR R B B S R
B FIACAVE T St o4 A1), iR REAE & FRAC A B () Y ARAS X e mT s, [ 45 B % AT L
AR ARG Z SO I, AT RAGS T St 20 A W 8 S B 78 4 3 ol i/ T

FhT FRFHEZ
V  The Education of Intellectual Property Law

— . AR B S FHE T (Intellectual Property Law and Its Academic
Position)

(—) FNR=HBLE (Intellectual Property Law)

1. FHE PR ( Legislation )

FRFALE R VR R R A B & R 2 R R R A RLE 2 SRR, BT
7, WURBEE AU ARAL . FRPRGE L R AR AR R R BT P A A
RRFAMERIIEZ SR,

The objects of intellectual property are creations of the human mind. Under Intellectual
property law, owners are granted certain exclusive rights to a variety of intangible assets, such as
musical , literary, and artistic works; discoveries and inventions; and words, phrases, symbols,
and designs. Common types of intellectual property include copyrights, trademarks, patents,
industrial design rights and trade secrets in some jurisdictions.

Since the 1980s, the state has promulgated and enforced many laws and regulations which

@  Atticle 61 of the agreement on Trade-Related Aspects of Intellectual Property Rights.
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cover the main content of intellectual property protection, including Trademark Law of the People’s
Republic of China( promulgated in 1982, revised in 1993 | 2001 and 2013), Patent Law of the
People’s Republic of China( promulgated in 1984, revised in 1993 , 2000 and 2008 ), Copyright
Law of the People’s Republic of China ( promulgated in 1990, revised in 2000 and 2010 ),
Regulations on Computers Software Protection ( promulgated in 2001 ), Regulations on the
Protection of Layout-designs of Integrated Circuits ( promulgated in 2001 ), Regulations on
Collective Management of Copyright ( promulgated in 2004 ) , Regulations on the Protection of New
Varieties of Plants ( promulgated in 1997 ), Regulations on Customs Protection of Intellectual
Property Rights ( promulgated in 1995, revised in 2003 and 2010), Regulations on the
Administration of Special Sign( promulgated in 2003 ) , ete.

China actively accedes to major conventions and treaties for international intellectual property
rights protection. 1980 4F6 H 3 H, Hv[E A FRHR = FEHZUR 51, 2001 4F 12 A 11
H, FEMAMFERZGHL, HIHEIT(E T 5 A TR AU (Agreement on Trade-
Related Aspects of Intellectual Property Rights, fiiFR TRIPS) I F M) L35, 24K, FEIEH
INA T (IR Tl P AL BR 2R 20 ( Paris Convention for the Protection of Industrial Property) .
(EFIEMERL) (Patent Cooperation Treaty, fii Fk PCT) . (i b (¥ b {1 M 2 18 5L P 5E )
( Madrid Agreement Concerning the International Registration of Trademarks) . [ FRAE 38T 5 A
RN 20) (International Convention for the Protection of New Varieties of Plants) . ({473
MZARNE S A IR IE A 2Y) ( Berne Convention for the Protection of Literary and Artistic Works) |
(HEFERALA 2 ) ( Universal Copyright Convention) % 10 Z 4 [EPr/AZy . K4, PhE sl E
Hs

2. HEHFEAH A ( The Status of Intellectual Property Law)

RRFAGE AL, AR T BOETE R AT AR P T AL r 7 B S5 PERT . ABR
PR, JRARXS T AT P S B, AR AL RS BT DA R v 1 A 4 3 L LA A 5
MBS IUIRE S BT, TR A 88 g Y 58 AR 2 ] R o1 sl ol P O R o = A i
KEMAT KR, HIIRE T RERME, HB0E e B BiAS o7 REM &5 B s —
DAL BRERERTT

Intellectual property law regulates property relations and personal relations of intellectual
achievements between equal subjects, so it belongs to the category of civil law.

BT s FIR AR R, fE R RET, ERAIH R ER, 20174E3 H 15 HA2
EAKH BOFE L AP e N R I E Rk B ) (PR R Ay ) 5 123 FMle, R
G . W SCRPERL . SRBEE . RAR . MBERARE . VAR | SRR K A 5
L AR R B R Y A B AR A AR AR, X e R ) iR E (R
VA B o RUE AR | SRR B AT P . AR R SRR AR A

(D) FHRF=ALES SR ELL( The Discipline Status)

1. F =L (Intellectual Property Law)

HRRP=ROES:, R DR = RO ERLE A AR =AU S S AT s R R, B
FE VR BOE AL AR A 2 BLRAE 9 EE XA — D ik @ ey,
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