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Abstract

The criminal law is one of the public law departments in the legal sys-
tem. The criminal law directly reflects the will of the ruling class to con-
trol the crime,and at the same time, the operation of the criminal law is
subject to the historical record of a country’s history. This influence is re-
flected in all aspects of legislation, judicature and penalty execution. The
study of Chinese criminal law culture and the mechanism of conviction
should not be confined to the Chinese culture, because it is harder to know
oneself than to know others, and only by comparison with others can we
know ourselves. If we do not study the western criminal law culture and
the conviction mechanism, we can not fully understand the orientation
and deviation of the influence of Chinese criminal law culture on the con-
viction mechanism. If you understand only one aspect of the problem, it
means nothing.

To understand the two basic aspects of Chinese and western criminal
law cultures is the prior task of comparative study. Western culture is a
typical rationalism. The development of the history of western legal
thought shows that there is a profound origin between rationalism and
law, and the inheritance of natural law and legal positivism determines the
coexistence of formal rationality and substantive rationality of western

law. Chinese traditional legal culture has profound ethical characteristic,
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which can be summarized as the etiquette theory, which concludes the spe-
cific Confucianism, morality guiding and punishment supplementing, obli-
gation orientation.

The traditional Chinese legal culture causes the criminal law to pay
too much attention to the human mind, ignoring the corresponding rela-
tionship between the behavior and the penalty. To a certain extent, it
tends to the purpose theory of punishment and education punishment, and
also tends to care more about the substantive evaluation. Once the con-
cepts of ignorance of individual rights,and to protect the national interests
even if at the expense of personal interests evolve to law, the keynote of
the traditional criminal law of our country has formalized as obligation
orientation.

All these decide that the traditional thinking method for conviction in
our nation is Moral Pragmatism, which means that application of law aims
to give service to carry out morality. Moralism and Pragmatism’s integra-
tion in criminal law interpretation is mainly shown in subjectivism stand-
point, crime equaling penalty principle’s priority to principle of legality,
state’s legitimate interest’s priority to individual legal interest and logical
interpretation’s priority to literal rule. Moralism and Pragmatism’s inte-
gration in fact-finding is mainly shown in transferring sentiment to law
and the conveniently using of causality. Our nation’s present stage of con-
viction system reflects the conflict between the regulationism thinking
mode in western culture and the conventional pragmatism thinking mode
in our tradition. The outlet of our nation’s future thinking method of con-
viction is to coordinate regulationism and pragmatism, such as comprehen-
sive application with formality interpretation and substantive interpreta-
tion.

From the perspective of the comparison of the criminal law cultures ,
China, as a great power, is not necessarily the same with Germany and Ja-
pan in the course of realizing its rule of law. Under current social back-
ground, it is impossible for the criminal legislation in China to realize a

legislation mode that is stringent but not stern. Based on the modest and
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restraint nature of the criminal law, we must stop the expansion of the
scope of regulation in terms of its conviction policy, thus to avoid the in-
clusion of minor offenses into the criminal law. In China the social de-
fense thought has never been eliminated, and the policy of risk criminal
law does not meet the demand for the current modernization of the crimi-
nal law and also does not help to change the “weakness” in Chinese tradi-
tional criminal law culture. While we are facing the globalization, we can
not accept it completely without distinguishing it in the context of so
called globalization as it is worth to be alert to the thought of accepting
everything blindly. The principle of conviction in Chinese traditional
criminal law culture is the tendency of subjectivism, which embodies in at
least two aspects: highlighting the function of social protection of the
principle of legality and lacking hierarchical structures of constitution of
crime. To reduce and eliminate the harm of subjectivism in criminal law,
the subjectivism must be expelled from the field of criminal law. Instead,
criminal law objectivism should be adopted.

Originating from respective criminal culture, the criteria of convic-
tion between China and West are different. In general, Chinese criterion
of conviction is double standard which differs from western unitary stand-
ard. But China’s one has led to chaos between facts and the value, which
has embodied in two aspects. One is that concept of crime interferes the
constitution of crime. The other is that the components of the constitution
of crime are in conflict with each other. Affected greatly by criminal cul-
ture, the evolution of our country’s system concerning constitution of crime

will be a way about displaying human rights gradually.

Keywords: the criminal law cultures between China and the West; con-

viction system; modernization of criminal law; standpoint of criminal law
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