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| Abstract -

Legislation and enforcement of laws are fundamental to constructing the rule of law
in a given country. Legislation has always been the main strategy behind constructing the
rule of law in China, which has made remarkable achievements. The most pressing
problem, however, concerning the construction of a country’s rule of law is that existing
legislation is adequate for the task, but its enforcement is far from satisfactory. The vi-
tality of law lies in its enforcement, and the judiciary system is the last line of defense
for the enforcement of the law. We should therefore switch from a legislation-centered fo-
cus to a judiciary-centered one and improve the judicial precedent system in order to
construct a rule of law in China.

A judicial precedent system regulates the selection, issuance, content, validity,
citation and overrule of the judicial precedent of a given country or region. It is the natu-
ral choice for human society to inherit law or fill in gaps in the law to a certain degree in
terms of developing a system of judicial precedent. It can therefore be inferred that all
countries have judicial precedents, or certain forms of judicial precedent systems. Mo-
dern judicial precedent systems assume the functions of unifying the application of the
law and regulating a judge’s discretion, which is a valid guarantee of judicial justice and
judicial authority. It is inevitable, as human society begins to establish the rule of law,
for society to rely on judicial precedent to make up for shortages of legislation about judi-
cial application.

The legal system in common law countries is based on case law, and case law is
the basic legal source. Legal systems start from case law and then proceed to a combina-
tion of case law and statute law. While the legal system in civil law countries is based on
statute law, precedent also depends on statute law and is therefore an indispensable
supplement to it. Civil law countries start from statute law and then proceed to a combi-

nation of statute law and case law. Common law systems and civil law systems are be-
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coming more integrated over time, reaching a balance between statute law and a prece-
dent system. This path of development reflects the general principle of the development
of the rule of law in human society, which can be referenced to improve the judicial
precedent system in China.

Precedent existed in ancient China from a point of view of utilitarian analysis even
though China had a traditional society dominated by decrees and regulations. Precedents
depended on code, and therefore on primacy, development, maturity and abla-
tion. Traditional precedents emerged in China when legislative techniques and statute
law, whose functions were to create legal rules and strengthen the validity of these
rules, fell behind. There were some problems during the application of precedents in
ancient times, such as a lack of restrictions on the use of precedents, violations of stat-
ute law, and an excessive number of precedents. We must clarify the legal position that
precedent is an important complement to statute law, and improve the selection, exami-
nation, approval, issuance, and compilation of precedents.

Civil and commercial guiding cases are of factual validity in the prevailing opinion,
and they are mainly manifested in the risk of judgment set aside, thus increasing the
burden of reasoning when a judgment deviates from former precedent, and enhancing
public supervision. The value of civil and commercial guiding cases lies in how they pro-
mote the continuous improvement of the interpretation of the law, guaranteeing the clos-
ing of legal loopholes, accomplishing value supplement to uncertain concepts and guid-
ing the correct application of the balance of interests. We should promote public partici-
pation in the selection of civil and commercial guiding cases, as well as establish a sys-
tem of exceptions and restrictions. The Supreme People’s Court should listen to the opin-
ions and demands of local courts at all levels and perfect its style of compilation when it
issues guiding cases. As for application, judges can comprehend and understand the
“reference” of guiding cases from five perspectives; the content of validity, the es-
sence of validity, the source of validity, the scope of validity and the type of validity.
Furthermore, a judge’s discretion should be regulated with both hard and soft con-
straints. A deviation report system should also be established in order to restrict the eva-
sion of precedent by judges.

Criminal cases in China are relevant if they have completed the specific criminal
procedure and that can be referred to when public safety officers, prosecutorial authori-
ties and courts handle criminal cases. Criminal guiding cases are of factual validity. The

principles for application are those of legality, reference application, direct applica-
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tion, mixed application, validity, and non-criterion judgment. In terms of applicable
techniques for criminal cases, recognition and evasion techniques must be applied.

The issuance of guiding cases in China marks the preliminary establishment of a ju-
dicial precedent system with Chinese characteristics. Some problems, however, must be
improved further. For instance, the number of guiding cases issued by the Supreme
People’s Court is too small to meet the needs of judicial practice. In addition, the guid-
ing cases issued by the Supreme People ’s Court are not tried by the Court itself, which
does not conform to the rule of generation. The orientation of the validity of guiding cases
is not clear enough. We should consequently clarify the criteria for case selection, sim-
plify the issuance procedures, and define when cases are valid. We should also improve
the design and application of sequential numbers, judgment titles, and the key points
of judgment for guiding cases.

Overall, in order to construct the rule of law for a given country, one must im-
prove its judicial precedent system. On the one hand, the judicial precedent system is a
publicity of the discretion of the judge group. On the other hand, it is also a restriction
of an individual judge’s discretion. The balance of these two factors in specific countries
reflects the soundness of the judicial precedent system and the level of development of

the country’s rule of law.
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® Precedent in France, See D. NeilMacCormick and Robert S. Summers; Interpreting Precedents: A Compar-
ative Study. Dartmouth/ Ashgate, 1997, p.111. 5

F—E TAHPHDEANGE




&_%_%B TS RISTR www.docsriver.com X ENBRFH
EAREHATE

GRS ER M A, FiG b IR EL R T A S A O . ©

R E (REARERXTROAE S THEMAE), FEERROE S
B “RE1)” BRIERE—HBEN, dRkm ARERER —EB2FERESH
Pk BRI R R I B SFTEAS TR B AT RE MY BRT M E
o B F IS xRl FI BB, LERIPI A AR A, FIBIRI A E . K6 B3
NEFEETEBEABRERA, 5IAEH.

= JEANEXMHEREH

BT EIRVORHME R, AT LU (] 4 B 2 B8 S 50 0I5 2 39 5 3K 2 Ak L]
HEHABI T E o

) 3 A 5] Rk e SR AT A Y R BR, WOLIY Sl S0 BB, B R Al
BANESI R IhaE. 75— B L, AEfTEBErE R0 P AE o BRRE A B, #IE
AR LE; ENARMRMARN, WA ZEEMMTEr, m2AEATLF
FERELENE. RN, ARAGSERNFERALREAEMEKR, BAMEX
o XFFCHEARERE, FXREUGETHRAES, E—MREHTH
REEHINR AL RT3, 1EARBERAITESHE R REAG], AR —
AESLAEEE . S, T Ak i T2 Rk 64t BT A6 SR 5 5 R B9 3R 3 s B K
Ro RBEAR-ITHERRNRE, ERER-XHPFELTNSIERELA
M, KRB,

S T AR A5 2 AR ) ) SCRO S — AR . BRE HI PR AAR G R e, BR
58 H| P RAE ik B SE T AR A6 B 45 R mE A PRI R a6 & L, EAE R R E A
TE o MR PRI T BEE FI PR B9 R BUALARAE , DL th oA & 09 B 5 5 R 4 e iy
HA B MM, 788 MR O B "l A0 & o T R 1 8 J
R SCRE B TE P, T AH D& 1 4 e g A S LA AATT o 26 B0 4 56 R B9 DA TR R 5 8 O iy
#, AEFRXT “BARAG” ML, FERZTREAEREAE. 2HE
X, “RARAG" WM, REMRERBEEFIREFERARK LR, Hit,
XA e BT — A BEEHI R, RERRRERRREOIRAM, HENFE
H BIH B B, TR MR ASRERN SR RERMRIERG; FaisieEH
RERAELH,

® ME: (HAMHFIHE), BT (EREGEREFER) 2009 F5 14,

HEERERPITEABIERT



£s L

BEBBFHSBERRERIRE

www.docsriver.com X ENBRFH

A AXEEULYR? R O A HE SR 1 4 B rb T DAt — 25 51 R R i A Bk B 48R
&, WNTE )R H B 60 & LEARF LR, wErREAGHERSHEZSR T
SERETHR . BRI SR RN, HTAMTEME, B0, BTN SFR
B, 2 BATRBEM AN FEARMEL ERRES, &T WAL, FH
BE A 1 o i) ) ) o 0ok I A S BRI B 46 5 I Sh BRI AT th o X AP DhREE R FE
B, ERGAEBAE ST EZMIAE, FPRERERAEIORE, #1750
BB R R KA BE b ] LUE i =13 R BIPE F 69 A #8108 LUR . T X =13 4 )X
FE B BRA AN BLTE , ) A= AR =k 0 B o E

NEFTTELIE. L

n bRk, mlE AR R ah A SCRBERE FI B, BERE R P4 S S B 4k 8K 1 B
HE5 R AR RCOA 5 IR SR A AR R B ARG PRI R, T R A e X A RS A A
BE A2 H e dof Jm SE R AN e g o (B, XFMEmMIRRE—-MAZERMRASR, &
HEMEIE, e mEEmmEst. R FUMEER, B|TBEEH
PR o B2 3 B9V B0 M F) LA — R s 0TS, U R & DA BR A2 1 R 2 el g B
S 10] BR A2 ) DL e g W BE O R A . el o T LA RS 2 R B kK ) R E A 3L — ZH AR
A& B ) AR R B

R VT RSB o I BE R B A MR At B R
B E B AR BT M e L HE, BREFEYHEAMEMERTE. HEMA, MK
e BEANRE— IR, BA IR, BE—Ta&ENER. ELME
FlWrey . MNEEMAER, "lEHGIHEURREHA G BN R, HE AR
BE R ) R 0o S SR K B P D B W 7, T il DR ) B ESA BB E AR, R X
MARERE., FEXEXERRWEATUREN, BTN -FAENES, EF
oAy B 5 ) ke ) ) 3 4 )l — 7 52 3 081 e DA RV A 81 o 3 R R 9 A
il BE B TR L Z P

ERER, HEANRRIER . —20WH, —BHI. iZF&kAIEE,
FHEL T ERTOMEE M, REEL LT EEME, 17 U9 8 & e
B EEARAWE, HE—ENHETRMERT, RTEMARZEMAEA
147 3h ERBUH B~ o I EIE A B BE = WA, BOMNERARMLIE
AR, I (EEBKRBEERE) 5831 RE—FHE: KABBE LK
B BT A K X B R MM B BT SEdE LM . BT A LB MIBURPL B A AR ; B2

& TEAPRTEARIGIE

Bie
*x
bl
B



HEWOSHORSHR www.docsriver.com xR ENBRFH
BERREYETE

HEHE, E—SRENHRBEEEE A LR KRG F, BEEBEH
Hlpe A B EMB S, ENEAHE (KAHEEEL), M2 ARBEH
WO B2, B B A R A ) B T B AR, P EERE A
R Befil € € IR S TAERENFRRDY, BFRETMNAH.

B2, Xt wl kA R B IA R, B SR AE TR R A B AR, T S B U AR
Ff BE s A ] 2 F Ja SRR 60 0 P SO 0 0 AR o A X Rk 4 4 R
FTEAR, SRR xR B A G 80 IAR, SEBROR b X Rl A 0 R BE AR, B
AFRARE B R ARG H E, MERELREMmIE, KEZRZT, XdE
B 56 T 3 0 ) BE BB BT S A S A A R B IR R B A o

FAEF Rl BB i M F B0 e 7 ok B0 B S AN R 5K R 3k A o BE A ik B
B, AR AT O T w2 A ) B B S, E SCAE fE HLBE AF = 05 T &Y B )
AT LA B ot 54 S 4 T 8 A D R B R B AL, el R E D AL 4 R B
B S, LABAnder B af m) Bk B4 i SE BUAL R X B = A D7 A (R &E . X B 4
R e i 3 A ) R AR AN 128, AR T — A B R s IX D A 45 o R R
75 B R

(D Precedent in the Federal Republic of Germany, See D. NeilMacCormick and Robert S. Summers: Interpre-
ting Precedents: A Comparative Study. Dartmouth/ Ashgate, 1997, p. 26.

ERBFREN T EHIPIFIERR



¥

www.docsriver.com X ENBRFH

A AR A

— . AR R

(=) S &2 #4446 RF S &P o #EHHER

XRBERPE P E R E R PSRk R R kA R AR R X
R, E O R R S8 R A B A R BT B R R I Bl IR S . T E
2 e R Y], FlHEHE 1 A S LD 2% S A i B ok ) 451 i BE B A R
o HR, WEAR—EZ, BEA G 1E RSO S T 51 4 6 B /1R
FHEREE SC . ml R B M R B SOCR R AR I . B FERY, Dk 3 01 o B ) 4 T B
XWRAAREEEER; WTHEFLNMERROXNR, EEMPEFS, FE
W R AT, AR B MAE AL BRSO, A EERARE X, B MK
HBAERRE L, UEEHREXZ R/ EBIREHRZ . Bk, X+ H
BHBI EAGE HEE, HEESRE RN RE.

O© fEHMEXSFHREMEH, @Rk, EHLEERE, SXHREE; EREEERMT,
BXEZ W

BB TFEAPIER



P

BENOAFHERENA

oty

www.docsriver.com X ENBRFH

ERREYXME

MR B ARSI R, B A 7R A X 4 7 520 61 i 4 ] 808 R m
EHGIHEOERREL, HXMRBERNFEEYTZ, FIFEHZE, 2
BCAMIE. ZHIUK, KEA: (1) AEEABROILER; (2) HARICE.
AEMRRRR; (3) ARKENBBREN; (4) KHAEEE R, B4
ARER; (5) WARGRERE, R FR8R; (6) 15k 6 & M Al 15
;s (7) RIFMEERELSESTA; (8) EFFEFHAEE; (9) HL—F%
B EE AR (10) RFFREAIE; (11) REHFAENOEERRFTMEE
Ji; (12) FEMERPESFOH S EXREWE; (13) WAHDHR “=TEQ
TAE” (BMb@EHEFE . A SEBAAERBEIE) WTHE; (14) #£5
ALK AE IR (15) NEAEBRMES, EFHFENTRRHER
#O R E, P ZHETR T8 S RO K H R EHREXHRER
BRI ESE. 8 (11). (13), (15) BRTHIE LOXF2E, Hihs 5l
A5 ULIH A SRR, &R FEREED— & ST AR
HAER, RBUIEME (2). (3). (5). (12) %, RS XEMARHE. s,
WRIEAIPIE TAREENA hRER, LRMURMEZIL, FXHFXIRE,
HREE A BRBELCFRERA A >, BEATR, ARKEEEL TR
T, A M U B R ALV, B R B RO B B T ALVE A B A A R AL
XA, AR A B RE B VR AN RSO . AR B RR, B —FEAERW R
tho BRAR, FEAGITERAGEMPBRSRO0E . AERERA R RR.
AREAIGI SHIE . AR, WRMAETEE, EHTREMN I
PRRES I S EREEHT . AR IAHIAE 1 a4 FR T AR A ) A2 0k SCA | R ER R R
SCAR BB AR B 2, 7E OB Rl R b o — B TE s “RERAR R LA
17, HlERE. AlEMBREMRBEE AP ANRKE, WREFETHELERR
Ah Z MR R EAG . RREAFIEATREHA, EREERTER. 7ER
BANNEAT R E s e sk dissi rm, RAEZEME, B2, ek,
] AR S SR S B X B IR R 2 R D ) A B i — 55 AR M e s X B R
% AR, AERAR SO REILNBRATE NG KA SEMFET £,

A B R, R R R B SR AR A G B FE R R IT . LA kA i B4

© ZRHENK: GEozEPEBARARSHENER BHRBTARKERMT LMEHR), A5H
(RS RAIEUF THOTESERABESHE) . BAR (TRAFCAXHENAREE) . RHE (GLEe
BRE—MNPE “RBEE" FAFRSRORABIHE) F30|, B (FHFR (RHHFHE
BHE)) 2011 FH =48, BEFAHRE 2011 Fig; Azl (ARERRABSHENBRR), BT GEH
BEi) 2011 4R55 10 AP R . (R RERGESHENER), ARKEMR 2011412 4 21 H;
Phik: (Rl A RO SR BN, BT (PEEFE) 2010 F5 5 W, ERE . GEdE R 6 H
el (UF)), W (REEERGIFIR), o EEH HARH 2002 )R,

FEBFREPHNTEHPIBIRHR



www.docsriver.com X ENBRFH

PR I, e )k 0 o) o ot R R R I AE RO B A FALYE , 2 B B W
Ke— i —J& w475 T A Rl R o] 09 B Rk A B4R L 2 o (B 2R ik AR, B
ARG B HELE Sk, FE A AZMIAEIEAFIRERRE; 45K
xRl ik F B A R B L B9 IAR, B R RIE B R Gk . MR, DAfE
JE W A F ik H O R AR SR S0 5, (128 A 2 R DA 0 3k 1 £ Y ) XE 0 AT 1
[F]

(=) A&+ EAHMEETSE: HAEHPFEAY
AN

il VR — X RS S, EANER—-DBFA, EA L
B, WE—TEAHKENER, HEAEETRERE, 5% 60 E R ERH
dEFEF AR, XAERSTRREDNNEARBFNLAEF2EX, XW
Bt ik FI I/ e (B D BEAG IR . RIS A BRI ME I B A I EIE 24, R Al
A G BEXT Z LA RE RT3 o X T Bk A ) ) BE MR T 5, X R — M (E K
WrosfT a8, REeTEMmMI M, Fad, b ek o1 o9 5 E 245084,
LIk w) ¥ A B P R R JE E 4R . ANl S 4R F ek H B ME R, Rk M /R R
RAWESRM A, HTEXITEEFE, F0BET LB

MWEM AR, B 6] 6 7F F 3 B0 0 BE & B P T 5 SE 808 19 3 e 11 50 24
RARFFE—FRR . XMEWE N RYR AR M, HbERABRER R4,
HEKWLHYLRRS 4, AARMINRFGRE, BFETHLITTE. XBERM
e, MMLIEM RIS B, XMERADBARNDERERES E— KRk
X MR B CRRFEFT . SO R R R, R AR E
Rt MBI, B RRFEHA" EREEEEL; EHEEREENERA
MR, EEU CRRRAT HE R B A G e S A $ AR K
i, LAIKRL “FISRFEH” 5 J5 3 5mE w % A 6] 2 J5 2 500 42 4 7% B 0E vk AL
AU, DAfRR “RISEHA" . AET o, FATAT RO 5] 2 2 6] 5945 FH 18 3 B AR
HiRARN “FRFHA” . A GERGTIN, BHEX “FARFA" mEX
s IE P A

it &1 A B0 B (B IE S A, MR T T HAERZ B B,
H" —FE XEES PARRRER, ¥ROmTAENMEMENNE, HdK
“HEY” fRd Rt AT LA 43 D B B A ] B E R ST E R R E
o X HEAMRNEREFEAGGERNEN, BKERKEAFRKMAE. A
R EE, ARORRWMEXL, EH. ek, ME. HOFEERE,

F_E TEARISHER

.

HEREFHSBEMRERNRE

K

i

(e



FERLEFAHEHENR

b I3
Jimny
i

www.docsriver.com BH ;Ejl BFH

BERIRERXATHE

MFAERBANAESR, ARREES RO, BHERAERMFFE,
MEEMERE, FHASLERENES . M TRAEEIRE, RAEENHZ
AREBHA; X T FE B PEYY, SCRAE TR F ™ i A RE KA R
AN RAUEA SR ER A B i BT =, B AR IRAE AR R A EOR BOR, s R BRAT
RFEHA" . “FRFHA" SLRNMREH, FRTAREH 6 KRB, EEHE,
HEARNBRE TR EEE HIEEAEF L, MRS, URIELSEE
P PR TE S5 R AR R R AL

FENREHAPLA “FRFRHA", BEXTZmEE, ARG E B RS,
e ) 2 PSR SR R R A IE, 7R E SO AL &A= 1 T R A R 4 0 A R R RN T
IEX . MXTF “RIRFA" X EE A& EEAER—GTLOAAER
EHABI R HEEVIME XEME, AEFEIUEENERERERY “aF
IESCT, WRZARBIMMEGESR . X P& ZIE, [ A B E 75 18 K w3 H 4 X R
HERVBIH BE BRSBTS BT S0 26 i A 2 3, A B AR . R AL
B, AER, AEOD. AEaR ., AR, RlERE . AEERE, AR
W EREBEN . BOOEMERERBER R, BEEEMRERE, R T
5 A4 A A LA A B B A S B e R A SR XK 25 T RE AR SC IR B B Bk E AR

FAXTF E ABTIEE , SRAMIF ST X B k0 i £ P A 7 S L A 22 A AF Xof T
H, EEBFEKENATE .

H—, ErxfxgEksg. £E 19 HEfRiTHREEs =2t h, REA
REVETEBE A FI Rl T34, AR EMREE, B “efI=EE rEfE, Hlh
HEREAABESR" © 19 20 )5 WAT 89 7 v BB R Rl I v i % Y
WMRBIES BRI, RENRERNERE, BREAEEERET
Bo'Q RE¥EFINR: BT AR E S s, B R E,
PhsR 24 G LEwk Be R B e 80k, U988 FI RN Bl BEAT AR BE RS, 3B PT REFF AE
X SLIEA KA RABIE M T2 B M GE LT 1 MHR®

HZ, B fEE MR SATRR A BT, RERSFME. “—Hid
e, BT i AR A B9 S35 S B T A B e R R R B E R AW WL A
TR 5 2k Bt 2= T4 B S 0 phe R R RR B, 0 88 2 7 5 DR 99 47 3l o 4 26 B e
ANATHERE KRR XA By RN B, Xk AR T 147 8 Y AT SR PR 60 450 SR , T 32 R #)

(D Precedent in the United Kingdom, See D. NeilMacCormick and Robert S. Summers: [Interpreting Prece-
dents: A Comparative Study. Dartmouth/ Ashgate, 1997, p. 330.

@ Precedent in the United Kingdom, See D. NeilMacCormick and Robert S. Summers: Interpreting Prece-
dents: A Comparative Study. Dartmouth/ Ashgate, 1997, p. 331.

@ Precedent in the Uniled States ( New York State) , See D. NeilMacCormick and Robert S. Summers: Inter-

preting Precedents: A Comparative Study. Dartmouth/Ashgate, 1997, pp.378 —379.

BREFRRPANTEAPERAR



-

www.docsriver.com X ENBRFH

fRlBsg, SBAERA N ERAE, RIEEER".C “HEGRFHE, Wik
B E P A 50 A RO I B A o B AR U A IE A, A E, AEMS
BRATHREMAREZG."? Rikzsh, WA RRERAIERE, TARE
BEUR . W AR O T A X, XS TR AR B R A T Rl A A IE A
oIk R SEHL

TENR RIS A B B B LR (i, RET “RRFEHA", BRETHINH
THMEEE A MRENRER, N TZREMLERERER, FRNET, 4T
o RSB R, EAMUERNEHNENX EEET A" ZAREH
BId R R, AT E R ERiEs], MEREEENEXL LEZE T “af
i ——nfe] A A A R R A B R, 2 TSR EAFRS]. Mk AR T
7R A B R Ao 05 S B B & Rl B B AR B S0 26 A0 B e, RORTEE IR %I W iz
REX ERIET /A E 4" EAAE AR AR, 7k
HIGIAT DR 55 T R FEIR M S M Z EME BAn L8, HE, E2mERLE
XEMER R, SOAE kM2 B, SRS E, T eta N hdE
“HOE” . sz “RAET MELERETATEENRELEMN.

(Z) a&2pIERHERERRIE: 28 &P #FA
) JE A AN

] ] ) ) B o R A AR BN, LA AR B0 3 B B IE 2 1 A A
PUNRTHR, XX A R R ES BRI, LU &) i A4 R A & R IR R
SEUR AR o KW R ]k 51 o JRE sl A RIS A ) ik K I R O B BR R, AR
MR BB, AR —RM BRI R, DR B B AR SR, B
o7 ] s 0 A 0 Y o A 3 B A

iR, mIRAI B E AR T DR B AR R, BROAR R ) B
BASF X A E AL, EHAMRXAHERELZNERN, B, FAEEN
AT AEAGIGEART /AEAGIKAER. AR50, &R Bl 6 R 75 E i
ARSI R AR RESEE RS, RERT E RSO, m%H
BIRIC S . AP AT BRI ENBLE.Q BT 5 28R E—F,
% L BA X e R 6 B 1 AN R k0 ) o BE X AR T B A, R T A

(@ Precedent in the United Kingdom, See D. NeilMacCormick and Robert S. Summers: Interpreting Prece-
dents: A Comparative Study. Dartmouth/Ashgate, 1997, pp. 334 —335.

@ HJAE: (HEERGAFIGE: —DREFWOMIE), FHRKRFEELIIBIC, 2004 4,

@ EBEM . (FREE R A E TS ) , JbRTACHE KA R 2009 4Rk, 5 16 BT,

£TE TEAPNER

HEBERHEREMAERNRA

E

I )




s o
e
B
r

| ) L R e e
www.docsriver.com BR ENRFH

ERRBYXTE

W U0 MU, kR R BT B R D R R A R RS SRR, 5 D A
il BE A9 R SR OCHR FT TR an ey, DU A N R Y o

AEAGERNERERFRIEAERES L. (1) "EHAGGER-NZ—
NMEEERAEBLREENAER; (2) AEAFMERR- 5% —WaBE
FEAURI BE . YEBE W R BE . B E Bl Ik F AR BE S AR AE B .

Al ¥ A ) 2 e T B E R, RSB AR ANE S G R, HXtEk
e, HTAMEE., &0, BATARNER, SBEAFHRTMARK, FLEX
WS, ETEYAGFER. FAREEEENER, BHERSAKEEEH
RUEAR & B A RO S M R AT R A, B0 TR N A T RO, X R —
Pt S AEFRSSBARSE, WEAERAGHYLAITR., FENEEZE
MAEGE , RSP E AR, EISAEEHRELAM B EEANRE, £
AXENHELERKEE FETELEH . BHFEN, Emw2@EEr, REER
EABERABENBENC .

A EAGIEHBRERG BV RENRRE, 25— 6k 8 R AU BE Ak b
BBl BE . PSSR, 1875 FREMA LM (Flik), EdrEmsEgE
MTH MR ERER, WMk “HENER” HERETERMAMERF MR
B, E— 1S — MRl EEEACHE T, ETFREHERWENRA R, FREK
EBATVARSEHERENR ESER AR RS FEIEA R, R, BT aERH
BB ERmiTshEE, ETEERVERENER, T EEBUSRETE
BHAFEHHRFSEC MM A R -3, SXRTERRER, £ 5 T HREEYH
Bl BT B B 2 A RS R B B — R AU B L R B Y B BE S R )
X, RAOVEGFER SCRMEIR K, BRI E) 2 H) 5] ] B 5 AHR 2 18 & 2 B i) o il
1 % HLAE R i DA B A R AR .

BWFEE NN, “MPEH PR 18 ~ 19 e E A AR SRR, t
2 19 HEHFCHRHEERRO=Y."C XHEEEAFHYMRTE, KX, A
HBAGIC G SR EABPERANERBAE —ERNXR, HAHEX, EEEH TR
N7 F) R BIE R AE R SRR oK . B, R w95 BB 40 1 S m) ik 0400 i B ) —
SRNRERNZY, EREMAZICER. BEMAEREAG., Ff, ROHRE
ME]D A A R A U R ) g BE R B Rl RO . R, R ERE, M
BT 43 A B, 3 2 DR 3R 4 I A ) e 4900 PR A T S M IE 2 1 110 Y B R
4, YRENRERBEMA T /A A REKKIEM.

HE (REARERXTRAESFTIENNE) HiEIFEROINTEM LA

14 © oM. (HE R RSN, bRk A 2004 4ERT, 85 122 7.

HEERRRPATAABIIZHT



R :f ? -@éf;3¢ﬁf~;yw%§mft!@§
HEBEFXHSHNERREARE

B

*

bl
B

www.docsriver.com X ENBRFH

fER LR FEm A R BB i — DURLEE, JF B A 32 % 28 Vi R A9 R il % 2t 18 = P =
B, WIS SR GIE/E RIS EZ2IA—F K, £ THREARERERD
Wi “REFIINAL” R XA EE T RE AN R B BEAUE A T I A B 4 = MR
i, HEENERERA, L mPmih e i mrER e, REHES
G st 1 6 40 ) o B R R ER T, HREOF BN IRE], o8 R AITE
AR R RIINAL” BIVE RIBLE, SRR L2 Bk At R ik 3R 00 AR A
F, MOEERREEET, ETHAGEANRGARAENEE, £FL LN
HLTRESL IR, PEEBRSMT ARERELEEEFARERCREE
R R E L RO SRAEH LR, K— WM REEEEM O
MR, PEESARERSE K QTSR R R H 5 B AR — 2K A
RRG], XA & RN Rk B R R B R ik 3R 4 0 5K BR M BB AR _E B R
w5l .

~ ARHNERBRR

(—) S&APHARS

AR HIBIVE BRI AR, BT SEERAMMAYE, UAENLE—/KFE
ERR. BHEREOREAMALE W RBRGFRR, LRELZNEER
HI BN F7 o X 3K MR 7 A FORRIE , 68 )k A AR v 4 R kR 8 e L 9
YRR R G AE, MR EIE R BRI E . AT RTiR, w1 B B A TE AL, AT LL#E
ot il 1T RIS M SO Bl i F TR R ALE AT R BRI B, b E (&E
AREBRXTROE R TARNME) . BE (KBBEERE) 831 £F—,
TR IR B B K R R AR I AL, AFAE . (EJE, AT E A M X A1 O
A, AEA GG B RCE S RE TR — M AR E B E . T RENE
% 4 3 R R S T A R H R B9 RIE R ST o

T M EA 5 R AR R RS T L R . (1) MECHI 2R ) A B A

O AE¥ELUHRS, TEESEEAMER, EERBEESARERENRAEMUI, RBALFE
B D R A ROIRR TR, A MEE T E G R, B TR AR kB A R W L
KA NS, KB E ARKBEMEZEBERE RN H GIkBE, HTB%ACERHRPINESFHER
B, ZRARRE: (AFAERSHTERAESHE), |RT (GEFEHE) 2011 F5H 4, -

8 TAAPIEER



PR e

BERAFHERENR

- { X A ALY
ww.docsriver.com B R E R FH

ERRBYEAAE

¥R %) =) B R B A VE SR R T (2) mhw) R R IAE A0 ER IR A B AT A
(3) BElEAGRE “EE” SIS MM FLIRE.

Sl — AR .

AR A ) /R B R B A X e SRR B ARy, TEX T, WUANE W T
Rz E RS A WA —AMERNE AR (Vertical bindingness) 1 [a)
248 11 (Horizontal bindingness) ; B —HM &R IERXAHR /1 (Formal bindingness)
MAEERLH S (Not formally binding) . HI# R4 T4 — M Rl E HURE, K
$8 v B A 4L W R TS T AR — XS S — R ar 3. A AR £ T Rk b
Z [a] e min g xd J5 S I R B9 L3R 77, A9 b Gk B ST R K B R T Sk B fa gk A
ML S, VAR T RkBeeni A g st ERukpe e e AR J1 . BEm 4R )48
Al —¥E Bt B & . [A] 4 Be AH 8] B9 SE T A e Xt JR SR ARV AR T, JeERET A
9 2 B i B R RS P A — e LR B B X 4, SEPR E R BARATE
Wi IERARAHHE XFRERLE (de jure) MARNBRBELRT, BN
FHOARTFRAGE:, kA +ROBEE ., 5, SHg Rk, 3
EXWARII I H LFRFEL LM (de facto) ARN, B—ITEFREZHHEE,
—RIBEE S FIR P FEHGGARIARLTFN, AEHEIFAEE, BABR
FE LRER, FEXMARNDOBELAVRROEERX S . aJREHERS,
AEFHGIBAAFRERGE, BRI HMIVIFTaeo EUFHESR, RralfELt
e, UGS A B)K s F P ) BURLYE , MUY JE SRR B SCHF 1, B
HAb 28 B TIle R e B 807 .0

A EHIBI AR D EAR G ERETAEARGE L. —BORUE, HEEA
RO Y EIEH G, IS Rk E, URERER B SR, TSR
¥ B 1 1 57 0 ) 4 ik B B F B, TE TR, WEBE A RAGE N T BRI BRI
Be . REEBEMMISEER . mEkb. bUREb . BB, Bt B 69 F B Xt HAth
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BEBAHE T, FFRTRER ek LiRHERE. (3) SXiFh. BIETUBFIGIMREA R IE L4, BURE. (4) Hib
A FHERUME S, XEHREAKY XS, LR EA—EI AN . The Binding Force of Precedent,
See D. NeilMacCormick and Robert S. Summers ed. Interpreting Precedents: A Comparative Study, Dartmouth/Ash-
gate, 1997, p.471.

HOEREPTEARIGIRAR



B e T C g . v 9 = S

l, 4 e B PO < | 1§ £ -Xn. b o . =0

A y 4 / e =
=" A i -

=

&
5 D

o 15

BEBEFHEHFHARERE

www.docsriver.com X ENBRFH

BLAR 71, ©

fERE, HEMFREERER BRBEBEREM SO MMNEREREWR. K
Fk e oy R A R vk B IR RS _E VR B IR M Xk Be A AR ;M 3 B LA 2 N A
Bl b B R BE . M EURIEBE S Be . MBI AR BEACE TR TTEBE MR . MIBLAR
RYERALIMEITE LA , M EVRIEBE R FIBIXS BT A T Bk Be . b VFk Be 2 Be A9 41
P X T RERAAERAR T, —BEXTEMNRAGRARE H. Hil
5 BL T 6 ¥ e 1 451 ) LA R R R i R IE R 3R @

TETEE, BRECPELEBEAM L LS, RX oA %EE., 5. TH.
HeREMMB AT FREERS . &R (EEKPEERERE) %31 ZAE:
BRI 98 vk 1tk B ) B A e X MRS A M B BT A SERE LA . BT A kB MU AL B A
AW RO LHRBEEREMEREMAN TR RA S, BEERAH
Rk BA G E R, Ml REBAARS . 2T B Bk b A 6 8
B HBHASLENR, WARA AR ERRLEXARS . R EE LRI, HAil
HEB R BT T BB . FSERS A SN BABRFHENSIEXNAR ST, RE
i, G AP AR R EEAE N (R B AR T B AT
] ke, ) AT A R A AR BB . T Rk el 2 A b 4k B Y
FUB, 1 FRER 2 PR LA A A6 1 T A28 {81 S vkt e ) O R L @

HF LI B0 AR A G ER A R B R, AT RIACK , R A R 29RO 2 8
A—FAVEE R ERE, UTILAESRIER,

F—, BIERETRBERIEREIIRLEAH, RAEAGARSEA EH
FEMRAT T4 — 1 Rl B RE AU B . ¥ B A0 B R BE A5 LAY

B, R EGUE B R R kA Bl A A T BERT T 0k Be i Ja S ROH M R R b
. IEXESGRFI R LR T, WHM ARG TEREA S, R%gkbk., L%
HEBRR RSB R RAIEERLERN ., FEXMRIBBEAOAR T, RNEK
ZRYLIR T o

=, IEMEARIER M2 ER IR T 5 A 6 i 15 3% i ) 93 8E, i 4h
WA A BB b RD ik i BE 25 5 R R R A 49 B R e A
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dom, See D. NeilMacCormick and Robert S. Summers: [nterpreting Precedents: A Comparative Study. Dartmouth/
Ashgate, 1997, pp. 325 —326.

2 Precedent in the United States ( New York State) , See D. NeilMacCormick and Robert S. Summers: Inter-
preting Precedents: A Comparative Study. Dartmouth/ Ashgate, 1997, pp. 369 -371.

@) Precedent in the Federal Republic of Germany, See D. NeilMacCormick and Robert S. Summers; [Interpre-
ting Precedents: A Comparative Study. Dartmouth/Ashgate, 1997, pp. 26 —28.
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BAWENEELRARTNAE T ERREMEZWE R EREGEER, XLH
RAUETZENEL LB RS &3, BUs, MBS E. 7EENEE
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MRAIEA, LA ARF KIS, W06 B Tk, BBk A E Nk,
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NS, BEIRARNBERIES. Hit, FREeEBAnRRWR0SESEES

@ FELEMARNFABRERDHEHE, R EERESFEA G EHEh 5EE L ENER
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HMm" HEAMNNEKEEAZE, MAEBLAXMRE (HM%). See D. NeilMacCormick and Robert
S. Summers: Interpreting Precedents: A Comparative Study. Dartmouth/Ashgate, 1997, pp. 465 —-467.

@ Precedent in the Federal Republic of Germany, See D. NeilMacCormick and Robert S. Summers: Interpre-

ting Precedents: A Comparative Study. Dartmouth/Ashgate, 1997, p.23.
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