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A Brief Introduction

This book is the research result of teaching and curricula reform projects for
21st century in higher education, sponsored by China’s Ministry of Education,
and the coursebook geared to the 21st century, and the Eleventh Five-year
Coursebook Project on Law by Ministry of Education. Besides, it is also one of
the core coursebooks for legal majors of the Chinese colleges and universities.

This book is composed of seven chapters: General Introduction, Corpora-
tion Law, Securities Law, Bankruptcy Law, Commercial Instrument Law,
Insurance Law, and Maritime Law. Based on the existing Chinese commercial
law systems, this book gives a detailed explanation of the theories of commer-
cial law by combining with Chinese commercial legislation and adoption of com-
mercial regulations. From the first edition to the forth one, this book tries to
maintain the conceptual stability in context and structure except substantial

amendment on new legislation and essential theoretical development.
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Brief Introduction of Compilers

Fan Jian Professor, Tutor of doctor of Law School of Nanjing University.

He

was elected as one of the ten outstanding young legal scholars in

China in 1995. His main research fields include commercial law,

economic law, and international business law. Major works include

Business Law, Corporation Law, Securities Law, Bankruptcy

Law, Monographic Study on Fundamental Theories of Commer-

cial Law , Value , Source and Noumenon of Commercial Law , Ger-

man Commercial Law , Study on Corporation Law and so on,

Shi Shaoxia

Gu Gongyun

Fang Shaokun

Han Changyin

Shao Jiandong

Professor, Tutor of doctor in Law School of Jilin University,
Dean of China Prosecutor’s Institute. His main research fields
are commercial law and economic law. Major works include
Company Law , Study on State-owned Stock Rights, and A Sur-

vey of Economic Law and so on.

Professor, Tutor of doctor, Vice President of East China Insti-

tute of Political Science and Law. His main research fields are

commercial law and economic law. Major works include Compa-

ny Law, Commercial Law, Corporation Law and Security Law.

Professor, Tutor of doctor, President of Yantai University.
He won the first National Prize on Famous Professors. His main
research fields include commercial law and civil law. Major works
are Study and Application of Civil and Commercial Law,
Theories on Civil and Commercial Law, Comparative Com-
mercial Law, and Basic Issues on Usufructuary Right.
Professor, Tutor of doctor in Law School of Shanghai Univer-
sity of Communications. His main research fields are commer-
cial law and economic law. Major works include Business
Law, Introduction te Economic Law, A Survey of Company
Law and American Bankruptcy Law (translation work).
Professor, Tutor of doctor in Law School in Nanjing Universi-

ty. He is now the vice prosecutor general of the Prosecutor’s
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Office of Jiangsu Province. His main research fields include
economic law and German law. Major works include Study on
German Anti-Un fair Competition Act, Chinese Competition
Law, German Civil Law (translation work) and so on.

Professor, Vice Dean of Law School of Hehai University. His
main research field is commercial law., His major works in-
clude Business Law, Legislative System of Chinese commer-
ctal law: Criticism and Construction, Corporation Law , Se-
curities Law , Bankruptcy Law , Monographic Study on Fun-
damental Theories of Commercial Law, Value, Source and

Nowumenon of Commercial Law, and Study On Commercial Law.
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Prelude to the Fourth Edition

It has been more than three years since the third edition of this book was pub-
lished in 2007, During this period, the theoretical foundations of Chinese com-
mercial law have made astounding advances. A series of laws, regulations and
rules have been enacted or amended in succession and the event of paramount
importance in the legislation is no doubt the Insurance Law amended on Febru-
ary 28, 2010 and implemented on October 1, 2010, Under this circumstance,
complete amendment work on the basis of the Insurance Law amended is of
great essence, which involves the original content.

Recent years have witnessed the continuous emergence of theoretical
research results in Chinese commercial law, nevertheless, in consideration of
the fact that the legislation of the formal commercial law has not made any
breakthrough, and the commercial law including corporation law has only made
progress at the level of judicial interpretation or the administrative regulations
and rules, the author tries to make no substantial modification to the structure
and the basic content other than the contents regarding the Insurance Law to
maintain the continuity of the structure and content of this book.

The publication of the fourth edition of this book has obtained much sup-
port and encouragement and cordial support and help from the colleagues in
law circle, readers and editors in Higher Education Press, We express our sin-

cere gratitude to them!

Fan Jian

August 2010, Nanjing University
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Prelude to the Third Edition

It has been over four years since the republication of this book. During this pe-
riod, Chinese commercial legislation and commercial theory have made rapid
progress. The most eye-catching event in the legislation is no doubt the newly
enacted Corporation Law and Securities Law passed on October 27,2005,
together with the Partnership Enterprise Law and Bankruptcy Law promulga-
ted in August 27th,2006. In order to comply with the latest Corporation Law
and Securities Law, some important administrative regulations concerning issu-
ance of securities are amended or promulgated,including Regulation on Admin-
istration of Company Registration, Administrative Measures for the Issuance of
Securities by Listed Companies,and Measures on Administration of Initial Pub-
lic Offering of Shares and Listing. Insurance Law was also amended on Octo-
ber 28,2002. All these newly amended or enacted laws and regulations have
provided institutional support to the perfection of Chinese market economy sys-
tem,

In recent years, theories on commercial law have developed by leaps and
bounds, The continuously coming out of numerous academic works and text-
books on commercial law has fulfilled the breakthrough in the field of commer-
cial law,esp. in the area of general introduction, corporation law, securities law
and bankruptcy law. Theories on insurance law, commercial instrument law
and maritime law have also achieved stable progress in recent years.

Under this circumstances, amendment work for this book started again,
which was involved in seven chapters of the book. Considering the significant
changes of the concept and commercial system, the author has made major ad-
justment to the context while trying to maintain the original style and structure
of the old edition. In General Introduction, core issues of primary commercial
theories are strengthened, such as objects of commercial law, connotation and
denotation of commercial subjects and commercial acts. The Second Part is on
Corporation Law, which is composed of seven chapters instead of eight, has
been spread out according to the context of the new Corporation Law. The

original fifth part on Securities Law have been adjusted to the Third Part con-
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sisted of five chapters,and it is also largely amended according to the new Secu-
rities Law. The Fourth Part is Bankruptcy Law,of which the features and sys-
tem have been significantly amended with reference to newly promulgated
Bankruptey Law, Moreover, the rest parts, including Commercial Instrument
Law, Insurance Law and Maritime Law, are made corresponding adjustment
according to relevant amendment of legislation. As required by the publishing
house, brief “introduction to the chapter” and well-designed “exercise and
questions” are added to each chapter in this edition for the convenience of the
readers. ;

The publication of the new edition of this book has obtained much support
and encouragement from the colleagues in law circle and readers. We express
our sincere thanks to them and to the cordial support and help from editors in

Higher Education Press for the amendment of this book!

Fén Jian

August 2006, Nanjing University
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Prelude to the Second Edition

The establishment and development of the system of Chinese commercial law is largely due
to the tide of Chinese reform of economic structure, As a new legal branch,Chinese com-
mercial law is progressively taking on a new appearance. This is the uniqueness that other
legal branches can hardly catch up with. After the final version of its first edition,there
has been major development in both theory and departmental laws in Chinese commercial
law. Many of valuable and new theories and viewpoints are put forward in the academic
research on the general introduction of commercial law as well as the departmental laws
such as company law, bankruptcy law, instrument law, securities law and insurance law.
Moreover,in practice,some departmental laws have been amended by the legislative au-
thorities. Meanwhile,new rules, regulations and judicial interpretations are enacted by
administrative and judicial authorities on the application of the above mentioned laws.
In order to fit the development in theory and system of commercial law, we have started
the amendment on the first edition of this book from the second half of last year.

The amendment covers Part One to Part Six., With respect to the earnest wish
of readers,we add more chapters in Part One—Introduction, to make it more theoret-
ical. In Part Two—Corporation Law, we have made major adjustments to the theo-
retical system and structure as well as its primary concepts on the consideration of the
latest development in Chinese corporation law theory. In the area from art Three to
Part Six,we mainly add in it the latest laws, regulations,administrative rules and ju-
dicial interpretations as well as the new theories on the relevant branch laws.

The publication of the first edition of this book has obtained much support
and encouragement from the colleagues in law circle and readers. Some readers
provide us with a lot of suggestions on how to perfect the textbook. We
sincerely express our thanks to all of them here!

We express our sincere thanks to the cordial support and help from editors

in Higher Education Press for the amendment of this book!

Fan Jian

February 2002, Nanjing University
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Preface

In the modern market-oriented states,commercial law, one of the most impor-
tant legal branches,is a primary legal means of safeguarding the market eco-
nomic order. Most of the contemporary advanced countries in the world,
whether the continental legal system or common law system, view commercial
law as an independent legal branch. They have set up commercial jurisprudence
as an independent legal science, whether they have compiled the commercial
code or not. In the past decades,commercial law didn’t obtained its proper sta-
tus in China due to special historical reasons. In recent years,the situation has
been enormously improved. At present, Chinese legal scholars have reached a
consensus on the independence of the commercial jurisprudence,despite differ-
ent attitudes they hold to the necessity of making a commercial code in China.
Most scholars express their positive opinions that commercial law is'a branch
of legal science,parallel to civil law and economic law. Its own research scope
and subject system have been constructed. With the successive publication of
works and textbooks on commercial law,commercial jurisprudence has become
the compulsory course for students of law schools in China.

~ The establishment and development of Chinese commercial jurisprudence
is the inevitable outcome of the perfection of Chinese commercial legislation. In
the period of central economy, the state legislation was focused on strengthe-
ning the government intervention in economic activities. As a result, the under-
development of commercial law was not beyond the expectation. Before 1993,
China had no other commercial laws except Maritime Law of PRC. From 1993
to the present, the Standing Committee of the National People’s Congress has
made a series of commercial laws, such as Company Law of PRC, Commercial
Instrument Law of PRC, Partnership law of PRC, Sole Proprietorship Law of
PRC,Insurance Law of PRC, Commercial Banking Law of PRC and Securities
Law of PRC. Meanwhile, other important commercial laws and regulations,
such as Bankruptcy Law, Trust Law and Cooperative Ventures Law are in
drafting process. The fast development of commercial legislation, which has

been far beyond the legal scope of traditional civil law and economic law, has
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set a new task to theoretic legal research and teaching. That is,a new legal
branch has appeared beyond traditional civil law and economic law system,and
commercial law has been set up as an independent legal branch. At the same
time,the establishment of commercial jurisprudence,aimed at making research
on the new legal branch,is an inevitable outcome.

How to establish commercial legal branch is a subject of study. Practice
has brought out this issue to theory, Commercial legislation and judicial prac-
tice require the invention and development of commercial legal theory. It is
directly related to the growth and development of commercial jurisprudence.
From the history of legal development as well as the experience of Chinese leg-
islation and administration of justice,it is clear that the healthy development of
Chinese commercial legislation and justice is unrealistic without the solution of
primary commercial theoretic issues. The birth of Chinese commercial legal
branch opens up a vast theoretic field for the research of commercial jurispru-
dence. For example,what is the internal logic of establishing commercial legal
branch? Are there any recognizable common characters among various commer-
cial laws,which are significant to the establishment of commercial legal branch
or the making of the commercial code? What is the essence of commercial law
making it different from civil law and economic law? Can various commercial
laws move towards codification with common center and axis? Can the contem-
porary civil code cover all commercial rules? Is it necessary and possible for
China to make commercial code? What is the difficulty of compiling the com-
mercial code? A series of basic issues in commercial jurisprudence are also
related to the above mentioned primary theoretic problems,such as the regula-
tory objects of commercial law,the latest development of the concept of modern
merchant, the concept of commercial conduct and its significance in commercial
legislation,the specific characteristics of commercial law, principles and system
of commercial law, commercial legal branch and commercial code, differences
between commercial law and civil law, differences between commercial law and
economic law, localization and internationalization of commercial law and the
international tendency of commercial legislation. The history of private law in
western countries, especially in countries of continental law system,reveals that
commercial law originates from commercial transaction habits and customs.
Unlike civil law, which originates from the Roman law,it is a practical legal sci-

ence. It lacked complete theory from the very beginning. In many countries,
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commercial legal theory comes from commercial laws with the origin of com-
mercial customs. To some extent,commercial theory is neither to direct nor to
invent laws, but to interpret laws. Compared with civil law, it is a general
problem that the development of commercial legal theory is held up. Commer-
cial jurists made great efforts to solve these problems yet failed to reach any
satisfactory results. Because of the differences in the.theoretic systems,there
remain huge differences and hot debates among legal scholars in the commercial
legal systems all over the world. From the experience of commercial law devel-
opment in different countries, we know that the perfection of commercial theo-
ry is of great importance to the establishment of commercial legal branch as
. well as the development of commercial law. To some extent, the difference in
the research of commercial theory results in the difference of commercial law
development. Commercial law is the product of certain legal and cultural back-
ground and the outcome of merging historic tradition of one country with legal
experience of other countries,

The establishment of Chinese commercial law is not a simple inheritance of
foreign commercial law. It is first of all the inevitable product of Chinese social
relations,drawing lessons from foreign experience, More importantly,with the
development of history,commercial legal relations have been beyond the tradi-
tional scope. Chinese commercial law could never be simple inheritance of tra-
ditional commercial law; instead,it is an invention and improvement on the ba-
sis of tradition. It is the result of Chinese realistic legal relations, legal theory
and legal experience.

The Chinese commercial jurisprudence is in the initial stage. Many new
issues come out with changing practical commercial relations. Hence, the per-
fection and enrichment of commercial jurisprudence will depend on the continu-
ous deepening of theoretic research. The compiling of the textbook is just a
small step on the endless road of exploration.

Under the direct leadership of Department of Higher Education, Ministry
of Education, and with the help of Higher Education Press, this textbook is
compiled according to the requirement of The Basic Teaching Requirement for
Core Coursebooks for Legal Majors of the Chinese Colleges and Universities.
In the process of compiling, we have got the generous help and instruction from
the senior jurists such as Prof, Jiang Ping,Prof, Wang Baoshu,Prof. Xu Xue-

lu,Prof. Zhao Zhongfu and so on. Here we would like to express our special



www.docsriver.comE RE HHBEFH Preface 21

thanks to Prof. Wang Baoshu and Prof. Xu Xuelu. Both of them helped us to
examine and revise the whole materials and provided a lot of amending advice.
And we express our thanks to other comrades who have given help and support
to the compiling and publication of this textbook, especially the editors in
Higher Education Press.

Fan Jian

November 1999, Nanjing University
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