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Preface

Ronald Myles Dworkin, an American legal scholar, defines “hard case” as a case where the
judge is required to move beyond the rules that are explicit in legal texts ( such as constitutional
provisions, statutes, and cases) and resort to principles. Dworkin argues that the judge must
apply the right methods of legal interpretation and value judgment to reach the only correct
decision in a hard case. Although it is still controversial whether there is *the only correct
decision™ , the objectivity and unity in application of law would not necessarily be impossible ; we
may consider that a judge has, to some extent, fulfilled the intrinsic requirements of unity of
application of law, if he or she applies the law in a way that is united and measurable by
objective standards to make an adjudication that well fits the legal rules and at the same time
carries the basic value of law. In terms of methodology, German practice on application of law,
which has long been admired for its soundness and preciseness, is of great reference value for
China to further develop and improve the application of law.

As a national training body for judges and an institution subordinated to the Supreme
People’s Court of the Peoples Republic of China, the National Judges College has been dedicated
for years to the friendly exchange and cooperation with foreign countries, drawing upon the good
experience of others’ countries. Since 1998, the College has, jointly with Deutsche Gesellschaft
fiir Internationale Zusammenarheit ( GIZ) GmbH, offered more than twenty sessions of training
courses on the application of criminal, civil and administrative laws. The training courses
selected cases from those filed in the People s Republic of China and applied Chinese laws
according_ly, while using German case analysis method (e. g inductive reasoning and relation
analysis ) to reach decisions. During the training, most participants pointed out that both
inductive reasoning and relation analysis are logically rigorous and highly enlightening methods
that Chinese judges should refer to when they analyze cases and apply the law. As a collection of
typical cases which have been fully discussed in the training courses, this series of books
embodies the achievements of Sino-German cooperation on the training of judges and represents
the wisdom and hard work of judges from both sides.

Wang Shengjun, Chief Justice and President of the Supreme People s Court, proposed in

2010 a set of guiding principles for judicial training, i. e. “One Goal, Two Transformations and



Three Advocacies™, which is based on the rules and practical experience derived from the
training of judges. One Goal refers to the goal of building the concept of rule of law and
promoting the judicial capacity in socialist China; Two Transformations refers to transforming
from theory oriented training to training that combines theory and practice, and from knowledge
based training to training that integrates knowledge and competence; and Three Advocacies refers
to the advocacies of peer leamning, case method and on-site teaching. Following these guiding
principles, this series elaborates methods for application of law through case study and judges’
personal experience, aiming to improve the logical thinking ability, information processing ability

and problem solving ability of judges in their judicial practice by applying theories.

By Gao Jinghong
President of the National Judges College
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Case Study Methodology-Introductory Remarks

During the last ten years the Sino-German Legal Cooperation Programme of Deutsche
Gesellschaft fiir Internationale Zusammenarbeit ( GIZ) GmbH has developed a fruitful cooperation
with the National Judges College carrying out long-term-training courses on judicial methodology
in civil, administrative and criminal law. Now the publication of the used training materials
marks another significant milestone in our longstanding and successful cooperation.

The publication and the trainings aim at assisting the Chinese efforts to establish a social
market economy based on the rule of law. Therefore not only laws must be created by the
legislator; they also have to be effectively implemented. Implementation is the major task of legal
experts, especially judges who have to apply the law on an every-day-basis. Successful
implementation of the law is only possible if its outcome is predictable. The predictability of the
outcome , though, is not always guaranteed, since the law is very often complicated, not precise
enough or simply not complete with regards to the many situations that can occur in real life. That
is why a methodology of law application can be helpful in leading to predictable, at least
comprehensible, results.

Therefore the importance of a good training of those who will be responsible for the
application of laws in the future is evident. Consequently, the Chinese legislator has undertaken
considerable efforts to guarantee the necessary training throughout recent years. With this volume
of our publications we hope to give you a grasp of the methodical approach German lawyers learn
from the beginning of their studies. This approach leads to a similar way of thinking. One of the
techniques aims at determining the applicability of the abstract rule 10 the individual case by
dividing the legal basis into its single requirements and comparing thesc 1o the facts of the case
(* Subsumtionstechnik " ). The other technique serves the comprehension, structuring and
decision of complex cases concerning civil law (“ Relationstechnik™ ).

The advantage of these techniques is that they are largely independent from the content of
the law that is to be applied; therefore they can also be useful for Chinese judges. In order to
increase the comprehensibility for the Chinese reader we tried to create cases and examples

applying Chinese law. Since we may be experis in methodology, you definitely are the experts for



Chinese law; so we ask for indulgence for any mistakes we may have made in the application of
Chinese law. If you as Chinese judges find the case study methodology helpful in your work, the
aim and objective of this book have been achieved.

At first the Criminal Law cases were developed for the GIZ by the German Max-Planck-
Institute for Foreign and International Law, which is well known for its qualified research in the
field of comparative, international and interdisciplinary criminal law. Subsequently the cases
were adjusted and further developed based on the wishes and recommendations of our Chinese
participants.

Last but not least please allow me to express my gratitude to all the organizers and supporters
of the publication. First of all I am especially very grateful to the National Judges College,
notably President Gao Jinghong, Vice President Cao Shibing and Mrs. Wang Xiaofang, head of
International department. I want to thank the German Max-Planck-Institute for Foreign and
International Law for the development of the cases. For fundamental improvements of the training
materials I want to explicitly honour the efforts and achievements of our German expert Mrs.
Prof. Dr. Evelyn Henning as well as our former GIZ colleagues and short-term expert judges.
Especially Mrs. Prof. Dr. Evelyn Henning s long-time experiences as a German judge and
teacher have led to the high quality which was certificated by the German Judges Association in
2010. My thanks also go to our legal expert Mr. Jiang Yi and my colleague Mrs. Hu Lan, who
both have made a lot of effort in making the publication possible.

Programme Director

GIZ-Sino-German Legal Cooperation Programme
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