Judicial Methodology

Methods for Case Studies in Intellectual Property La

PR E ST DR
AIRFRL ARG HT %

B R Z B % kK
TEERFSENY

i [E % i AR

HHHHHHHHHHHHHHHHHHHHHHHHH



- R EEMEEERNBEEREREARTE, BRSIHPELTFHR

- EHEEERRANZEAR, BEEBEAATERANZNAFEREF
- BIAEE. RIB. SRR A BIE S AR A TR R AR IR A (0] A B B

] 5 B 2 e 5 e o VD LR 1 8+ LA SR O v [ B B VIRA S
R, B EMEG, SR RS, RAEE RS
RlF. HAYE (ELEHFLT TGS AERE) | RRME (A4S
NS SAEAE U TS FTA ) o

SRR G T R R, AL, W R E R R R
YeRE 7 . SRS B IR AU RE F1 LA Bk R I E T Rk S BR AR D S BR
R RE ), BATRKEIR ZMEEER.

ERIE FHES|

8-7-5093-6850-3

7509"368503">

EMr: 68.007C



e SN DIRTS

iR FEBGE RGO %

B x % B #&t%
=EEPRSENY
A5 X G e
T A YE

Dr. Jorg Binding

S 1 REs
1 SO
Dr. Johannes Schlichte
FEEE N 5t

Britta Beylage-Haarmann

TR

A [ 3% ) Y Rt

CHINA LEGAL PUBLISHING HOUSE



BHEERSE (CIP) #iE

HERNERTT . ARERRE RIS T 7 B

B¥b, EEERSEIMZE . —bs. PEEHHR
%, 2016. 1

ISBN 978 -7 -5093 - 6850 -3

[.0%:- 0 .OH- @ - I O’ -
2 -hE V. OD20.5

T E RRA B 51 CIP % (2015) 56 256438 5

P AP (zqn - zqn@ 126. com) HERT #® %

ERERAE: MRTRGERBI T E

FALU SHIYONG FANGFA: ZHISHICHANQUANFA ANLI FENXI FANGFA
FH/BFEEER, EEERAEIS

G4/ FEBIE

ENfil/ =] i S AH EN AT BR A 7]

FA/730 Z=K x 1030 ZEK 16 EN3k/ 22.25 FH/ 251 F
RRYK/2016 4E 1 B4 1 iR 2016 4F 1 A5 1 eI

o I i RO AR

455 ISBN 978 -7 - 5093 - 6850 -3 EHr: 68.00 5T
R — 25 {EPEHIE: 010 - 66026508
MR B 4 A% 100031 f£H. 010 —66031119
Ptk http: //www. zgfzs. com YRIBERERIE: 010 — 66067023
HIHESEEIE: 010 —66033393 BRI EREEIE . 010 — 66033288

(AP ERTRNA, FEARB S PSS ETREFELZAR, ©i5: 010 -66032926)



I E RS e - R S e B E R A T

FI19964FE LK, FAi]— 7 b e A R s A sk 4 i) 3 0 vb S e A
FROE BE M E 5 B e BE SR o il DRI 0 7 12 0 P o A T 45 390 S e 1
SO AR, FATTE 50002 4 kR AL T A Tk n B I

RTMEZER, HAE:

5 1 [ PR A ENLA (GIZ)
rhsER A ET H

EE NI AHE1-13-2
SO ER145
100600 4t3%, HE

B i&:. +86 (0)10 8532 1401

™ HE. www.law—reform.cn

EPSr=Ea"s

FEXBMUAAEEII1S
100070 4k, 1 E

B 3E. +86 (0)10 6755 9245

M 1k. njc.chinacourt.org



FEB¥RERHRARM N ERA WU R L FHEHELN “FH
FEUH7, AAXT “BEEHT, ZEFERTEN EA N EEER T EURMN
BHE, RAFRUGWE—EM, RREANERETHFAR -—ERNFEN,
RERER T ENERMFGE —HFEF TR ZERIZHE—th, R HEAN
TR T B R AR 7 0k, AR 3 R AL VR A AR HOA B A A A P A
g, EXHERLURENT A —EREENAERTER, AT ERHEX
L, RUREFMTEEFRNEEEEERAFELRAREEEERAZA N T E
MR EAARBHELERXEENME,

ExXZE¥REARBTBARER TEN2EZR X EHINMN, F5%k—1
O TEHEAERRERTRREGHEXRR, AEIFHLEVERAENE S, B 1998
FE4H, BXEE¥RSBEERSENMRSES =+ 5B EEER 7 EH
¥, WEFEME. RE. AREFSFMGE, aRTENEA, sAFENE
#, ARBENRAITTE (ANE. X RZOE) SN FEH, FHE®R. £
ERBENEEIRY, SHFEINNEELET, WEANEO T 7 2 EE”
®, REAE, AVEEENER. EAEEAARANBRAELERR. &
BHENWEL, RENBRXRELFENRAHATT A, BIX =+ S
P ES, TERARTERAMERETEARFEX, A, RN LR



002

EREBERTTE: MRFPUERGIM T A

WROALEEHIR, BREFEVFERTARERINTRNEEXRET, EFEX
WREETHPEEENEERMOO LRI ESNERLS THH,

REWECRAE, BEUEREFEINIETH AT, SRAEAHENT
B, UEBEXERRAWHEFTA, BERER T ERANNFEHITIRY, UHE
FEEWEEEERER) . EREHECERFNRIURFERA L RER T
7 5L B AR R SE IR ] BB e AT o

g & 4k

BEREEFRRK



Preface 1 1 003

Preface 1

American Jurist Dworkin defines “hard case” as the one without positive guid-
ance by clear legal norms. When dealing with such “hard case” , a judge needs to
find the only right decision by making use of proper legal interpretation methods and
value judgment. Though it is still controversial to say whether law application brings
the only right decision, it is possible to make law application methods objective and
unified ; the utilization of unified law application methods measurable with objective
criterion by judges to make decisions consistent with legal norms and bearing the
basic value connotation of laws is a kind of response to the essential judicial require-
ments of unified application of law to some extent. Methodologically speaking, it is
doubtless that complete and rigorous law application methods of Germany provide
good examples and references for China’s improvement and development of law appli-
cation techniques.

As a national judge training institution under the Supreme People’s Court, Na-
tional Judges College has always been committed to maintaining friendly exchange
and cooperation with as well as learning good experience from other countries for
years. From 1998 to date, National Judges College has jointly organized over 30
training sessions concerning law application methods with GIZ, covering criminal
law, civil law and administrative law, etc. By setting Chinese cases as examples,
judges are trained to analyze cases and make judgments through applying Chinese
laws and adopting German case analysis methods ( subsumtions method and relation

analysis method) . Many judges participating in the training thought that the afore-
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said two case analysis methods are rigorous in logic and reasoning, and they can
draw inspiration and experience from them when analyzing cases and applying laws.
Cases discussed in over 30 training sessions are now selected and published to exhib-
it cooperation achievements between China and Germany in judge training and show
the wisdom and efforts of judges in both countries.

Guided by court education and training guidelines, this book uses cases to pro-
vide personal experience for judges, and integrates law application methods with
case analysis, so as to improve judges’ ability of logical thinking in legal issues, a-
bility to utilize legal information resources and ability to solve practical legal issues

with theoretical knowledge.

Huang Yongwei
President of National Judges College of China
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Preface 2

Since 2000 the Sino-German Legal Cooperation Programme of the Deutsche Gesell-
schaft fiir Internationale Zusammenarbeit GmbH ( GIZ) and the National Judges College
of China have been closely working together in conceiving and carrying out long-term
and short-term training courses on judicial methodology in civil, administrative and
criminal law. In 2012, we began to publish the training material used in those courses,
which marked another significant milestone in our loﬁgstanding and successful coopera-
tion. Since 2014 we also publish electronic and English versions of our books.

Both our training material and our training courses aim at supporting the efforts of the
P. R. China’s authorities to professionalize and standardize jurisprudence based on the
rule of law. In the long run, the implementation of law will only be successful if judg-
ments and administrative decisions clearly find their basis in the law. We are convinced
that, besides a profound knowledge of the law, a uniform method of the application of law
is essential for reaching predictable and' comprehensive judgments and decisions.

Following this conviction, we are proud to present the new volume “Judicial Method-
ology: Methods for Case Studies in Intellectual Property Law”. The protection of intellec-
tual property rights is, among other things, the basis for a knowledge-based and innova-
tive society. In this book we aim to discuss typical cases Chinese judges are confronted
with in the field of intellectual property law. Thereby the main focus lies on the introduc-
tion of techniques that enable and enhance a uniform approach to solving these cases.

The German methodological approach presented in this book is characterized by the
“subsumption technique” ( Subsumtionstechnik ), a method used for solving cases in
which the facts are already clear, and the “relation technique” ( Relationstechnik) , a
method used for solving cases where the facts are unclear. This methodology has a long
and deep-rooted tradition in the German legal system. The fact that these techniques are

taught in the legal education and applied in the legal practice ensures that all legal pro-
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fessionals have the same approach to solving legal cases.

The subsumption technique is completely independent from the content of the juris-
diction where it is applied. Thus, it can be used for solving cases under German law,
under Chinese law or under any other law. The relation technique, on the other hand,
reflects basic principles of the German civil procedure law which in parts are different
from those of the Chinese civil procedure law. However, the relation technique can be
adapted to the Chinese procedural rules—even if they rely on different principles—by
taking these principles of the procedural system as a basis.

Accordingly, the case studies presented in this book serve as examples of how the
German methodology can be applied to cases under Chinese law. We should stress that
we are experts only in legal methodology and not in Chinese law itself. Nevertheless we
have done our best to adapt the German methodology to reflect the specific characteris-
tics of Chinese law as accurately as possible. Nevertheless, we kindly ask for indulgence
for any errors made as regards the application of Chinese law.

We hope that our Chinese colleagues, judges from Chinese courts at all levels,
from all regions and provinces of the P. R. China, will find the case study methodology
helpful to their work—then the aim of this book is achieved.

On behalf of GIZ’s Sino-German Legal Cooperation Programme, I would like to
thank all the organizers and supporters of this publication. I am particularly grateful to
the National Judges College of China, notably President Huang Yongwei, Vice President
Feng Wenli and Ms. Wang Xiaofang, head of the International Department, for their
continuous support and long-lasting trustful cooperation.

The development of this training material is mainly owed to the efforts of Legal Ad-
visor Britta Beylage-Haarmann. German judge Dr. Johannes Schlichte, who is in charge
of the judicial training and exchange activities of the Sino-German Legal Cooperation
Programme, was responsible for the coordination of our team. Ms. Hu Lan, Ms. Wan

Di and Ms. Zhao Xiaolan and Mr. Lutz Grzonka have also put a lot of effort into this

R

Programme Director

book. I would like to thank all of them very cordially.

GIZ Sino-German Legal Cooperation Programme
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