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Preface

In a river-side cottage surrounded with blossoming flowers,

Thinking of beauty,

Dreaming of melodies®++++-

Cloaking the sunset and feeling the autumn wind,

Writing poems;

Drawing paintings:«=+--

Embracing the morning sun and hearing birds chirping,

Grabbing a drink, and occasionally have gatherings:+++-+

C’est La Vie!

These are the lyrics the author wrote the other day, describing the author’s cur-
rent life status and work conditions, which is to write essays, deliver lectures, and
handle legal cases, to name just a fews++-+-

While handling legal cases in recent years, I’ ve published eight books totaling
nearly 6 million Chinese characters and delivered hundreds of lectures and speeches
across the country. All these are based on the practical experience of handling legal ca-
ses. I have the feeling that lawyers must personally handle cases, from taking brief to
court debate, from drafting plaintiff to writing legal statements. Lawyers should not
“subcontract” their work to other party; at least, the “main project” must be done on
their own. This is helpful to get close to practice, and conducive to achieving a holistic
and three-dimensional way of thinking. However, only the theory derived from the
three-dimensional way of thinking can be closely linked with practice, so as to combine
with profound theories in simple terms and give suggestions on practical aspects from
the most intuitive point of view. In that way, the legal advice can be “lively, tangible
and full of logic”.

Lectures, essays, and manuscripts to share my thoughts and feelings, then, ab-
sorbing everyone’s feedback to amend my own way of thinking and draw the final con-
clusion, and ultimately getting reflected in the case handling skills and negotiation skills

has composited my career cycle. This cycle is not only valuable to improve our ability to
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handle cases. but also to maximize the interests of our clients, At the same time. it
plays a certain role in social rule of law and social justice. Therefore. the author always
avoid the four topics in my lectures, which are, those students already known; those
written in the book; those we don’t have feelings; and those we can’t explicitly ex-
press.

After many years of construction and engineering legal practice, the author be-
lieves that the common risks and disputes in the construction industry are often attribu-
ted to the lack of application and understanding of “law” by market players, including:

(1) Deviation of concern- *“Emphasize substance, but devalue procedure” or
“Emphasize special act, but devalue ordinary law”, which focuses on the substantive
law but neglects the procedural law or on the constructioﬁ of the legal system but neg-
lects the general civil code;

(2) The one-sidedness of application-“Emphasize upper-level legislation, but de-
value lower-level legislation”or “Emphasize legislation. but devalue justice”, which is
to rely on high-level laws and codes but neglect the lower-level rules and regulations, or
to value the basis of the legislature, but ignore the judicial interpretation and guidance
of the Court system;

(3) The simplification of understanding-*“ Emphasize regulations, but devalue
rules”, which is to focus on individual article contents understanding, but laggard in
mastering the rules of the combined terms;

(4) The limitation of the stages-*“Emphasize controversial solution, but devalue
risk prevention”, which is to pay attention to the resolution of disputes afterwards,
rather than the legal application of risk prevention and control in advance.

In view of the above problems in the construction and engineering fields, and in or-
der to prevent or reduce legal risks and contract disputes, the author selected 42 papers
written in recent years in the book. I hope that this book can guide the accurate applica-
tion and correct understanding of the behavior basis in construction activities through
the induction and interpretation of the “comprehensiveness”, “hierarchy”, “logic™ and
“penetration” of legal articles.

Due to time constraint and my shallow knowledge, there might be some omission-
sand even fallacious points in this book; 1 greatly appreciate your comments, criticism
and correction. Meanwhile 1’d like to express my gratitude to Mrs. Li Kexue, lawyer

Zhang Shu for their strong support in the publication process.
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The Deepened Reform in Architecture and
Construction Industry, from the Prospective of
an Architecture and Construction Industry Lawyer

———An Interpretation of Opinions of the General Of fice of the State Council
on Promoting the Sustained and Sound Development of Construction Industry

[Abstract] After learning the Advice on the construction industry to promote sus-
tained and healthy development (hereinafter referred to as Construction Industry Devel-
opment Views) issued by the General Administration of the State Council, this article
mainly proposes views on optimizing qualification management, improving the tender and
bidding system, speeding up the implementation of the project general contracting model,
cultivating engineering consulting in the overall process and setting up a unified open mar-
ket, from the prospective of a professional lawyer specialized in construction field.

The author firstly summarizes the key points and highlights in the Construction Industry
Development Views from the above mentioned five aspects, briefly summarizes the current
status of the five aspects, and then reads the related views on The Construction Industry
Development Views. Finally, the author puts forward the professional advice on the re-

form accordingly.

[Keywords] Architecture Industry; Deepened Reform; ILegal Responsibility
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Ten Major Legal Issues Which Needs Clarifications
in Construction Subcontracting Contracts Disputes
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Undertaking Legal Issues Concerning Construction and Engineering Projects

[Abstract] During Six years alter the Interpretation o [ the Supreme People’s Court
2 Y ,

on Issues Concerning the Applicable Law in the Trial of Disputes for Construction Pro-
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KIESBIMRBABBTERES 1

jects Chereinafter referred to as the Judicial Interpretation) has been enforced, the au-
thor, based on specific cases. has always been considering about it logically from the sequence of
the construction laws system. The main points of this article are listed as follows:

(1) The affirmation of the invalidity of the sub-contracts on undertaking construction pro-
jects can be divided into two levels.

(2) Where a contract on undertaking a construction project is invalid, but the construction
project is qualified, the law which sustains that “the contractor’s request for payment of
the construction cost by considering the contractual stipulations for reference” deserves to
be discussed.

(3) The principle that “the precondition for pricing a construction project is that the same
should be qualified” should be understood at different levels.

(4) The specific situations concerning the joint liabilities of the employer and contractor on
the “quality of construction project” shall be understood correctly by a combination of
other relevant regulations in the Construction Law.

(5) To divide the types of construction cost into a contractual nature and a cost-based na-
ture is helpful for the understanding of the regulations that “deemed to have rectified if
failing to settle within the stipulated period”. “no authentication for fixed-priced construc-
tion project” and “pricing a construction project according to the agreement upon tende-
ring”.

(6) Compared with the description that “pricing a construction project according to the ar-
chived bid-winning contract”, the description that “pricing a construction project accord-
ing to the agreement upon tendering” can better reflect the purpose of legislation on han-
dling the “Black and White Contract”.

(7) The Judicial Interpretation confirms the employer’s right to terminate construction
contract in the form of listing. which in nature negates the discretional right of unilateral
termination.

(8) It is quite necessary to distinguish the légal “suspension (or termination)” from
“cease working without the conformity to the contract” both theoretically and practically
based on the characteristics of construction contract.

[Keywords] Judicial Interpretation; Construction Contract
o
(5151
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“Invalid Chop” Became Valid, What exactly is
the Reason Why?

——An Analysis on the Civil Ruling Paper No. X X (2016 Civil Cases)

of the Supreme People’s Court

[Abstract] This article introduces the case details. at the same time, summarizes
the main points and the main reasons of the court. Based on this. the author has conduc-
ted a comprehensive assessment [or the views of the court, and puts forward their own
point of view. And then the author provides preventive legal advice on the legal conse-
quences in the construction industry. such a.:.:job behavior”. *commission agent” and
the fact of “invalid chop” which may appear in “apparent agent”.
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Valid Company Chop Doesn’t Equal to Valid
Contract, What is the Reason Behind?

——Comments and Analysis of the Civil Ruling Paper No. X X
(2014 Escalated Civil Cases) of the Supreme People’s Court

[Abstract] This paper concludes with a brief introduction to the overall views in the
case and main reasons. o

On this basis, the author answers inquires on the “valid and invalid chop”. and ana-
lyzes rom legal point of view for three different situations, namely, *“valid official chop
and valid contract”, “invalid official chop but valid contract” and “valid official chop but
invalid contract”.

Finally, the author proposes relevant recommendations on how to lock down the real
meaning and avoid misunderstandings from the three aspects: concept. practice and litiga-
tion operation.
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Non-Payment Doesn’t Equal to Breach of
Contract, What exactly is the Reason Why?

——An Analysis of the ‘Counter Argument Right” by Commenting

on a Successful Case from an Accused ‘Debtor’ to a *Winner’

[Abstract] This article mainly reflects on the successful case in which the employer

seemingly “breach of contract” while in fact the contractor “defenses™ and “counter argues”
and summarizes the main points and basis of the induction accordingly.
Based on this, the author summarizes and poses reminder comments on the contractor to
exercise the right to apologize. the employer to exercise the right counter argument right
of plea against the advance performance and the conversion of both contracting sides.
Finally the author explains theoretically why non-payment doesn’t equal to breach of contract.

[Keywords] Suspend Performance of Obligation; Counter Argument Right of Plea

against the Advance Performance
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Third Party Confirmation Doesn’t Mean Liability
Exemptions, What is the Reason Why?

——An Analysis on ‘Disclaimer Issues’ by Taking the Case as Example,
Which Starts from ‘Confirmation from 3 Parties’ to Being

Required to Return the ‘Construction Costs’

[Abstract] This article analyzes below issues through a recently conducted case:
firstly, is completion of settlement pricing C(hereinafter referred to as “reviewed price™)
unique? What are the prerequisites for the centractor’s chop on the “price confirmation
sheet”? Are the three parties’stamp in the “reviewed price” beneficial or disadvantages to
the consultants? Finally, the article explains theoretically why the third party confirmation
doesn’t equal to disclaimer liabilities.

[Keywords] Accounts Settlement after Project Completion; Disclaimer Issues
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The FiFteen Key Points in the Engineering
Subcontracting Contract 2017 Version (Part 1)

——An Analysis of the Construction and Engineering Contract

(Sample Text) (GF—2017—0201)

[ Abstract] This article is the interpretat{‘(')ﬁhwof the ten related issues the author made
on the Construction and Engineering Contract (Sample Text) 2017 Version.
Due to length restriction, the article covers only the first five issues, including: (1) the
legal status of the sample text (normal terms); (2) the composition of the contract docu-
ments and the order of explanation; (3) the implied endorsement and applicable law; (4)
the basis for price adjustment; (5) the compensation claim and overdue issue,
For each issue, the author will start from the perspectives of the main terms of the state-
ment, the jurisprudence of the terms [ormulation principles, the industry influence, the
shortcomings and progress. Meanwhile, the author will put forward the appropriate ad-
vice for readers’ reference, based on his own industry experience. At the end of each is-
sue, the author will also enumerate the legal terms related to the articles so as to make the
readers understand the legal essence of the articles more intuitively.

[Keywords] Terms; Regulations; Statutory
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