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UNIT ONE

Introduction to American Law

Lesson One

Law: Definition, Classification and Sources

Text

What is law? Though we use the word “law” very often in our daily life,
we use it in so many ways that there is no simple answer to this question.

The definition of law depends on how we look at its purposes or functions.

A basic purpose of law in our society is to maintain order and to resolve
disputes. For this purpose we make laws to define our rights and duties and
prescribe what we should and should not do'. However, law is not simply a set
of rules. It is also the means to impose responsibility and to enforce social
justice. The rules of law must be followed, and breaking any of them will result
in a punishment. .

Law has also been defined as a command from a superior to an inferior. The
tax law fits in well with this concept of law’.

Law is also a method of social control. The law brings about changes in our
society and society brings about changes in the law. In this sense law is both an
instrument of change and a result of change.

Laws can be classified in many ways too. They are sometimes referred to as
either substantive or procedural’. The rules of law that are used to resolve
disputes are known as substantive law. The legal procedures that determine how
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a lawsuit is begun, how the trial is conducted, how appeals are taken, and how
a judgment is enforced are called procedural law. Substantive law defines rights,
and procedural law establishes the procedures by which rights are protected and
enforced. For example, A and B have entered into an agreement, and A claims
that B has breached the agreement. The rules that provide for bringing B into
court and for the conduct of the trial are rather mechanical, and they constitute
procedural law. Whether the agreement is enforceable and whether A is entitled
to damages are matters of substance and will be determined on the basis of the
substantive law of contracts®.

Law is also frequently classified into areas of public and private law. Public
law deals with the relationship between the state and individuals ( private
citizens, companies, etc. ) and affects the public generally. It can be further
divided into constitutional law, administrative law and criminal law. Private law
is the part of law that defines the rights and duties between private individuals. It
covers the subjects of contracts, torts and property, each of which can be
subdivided into several bodies of law. The law of torts is the primary source of
litigation in America®. It deals with wrongful acts against a person or his property
and is based on the theory that in a civilized society, people who injure others or
their property must compensate them for their loss®.

Classification of law according to subject matter can often be difficult
because the law is indeed a seamless web, and overlapping is inevitable if we
divide it according to a clear-cut definition’. Assume that a person is injured by a
product he has purchased. He may sue on the sales contract. But the law of
sales, even though a part of the law of contracts, contains several aspects that
could best be labeled a branch of the law of torts®. Therefore, it is apparent that
even the general classification of contract and tort is not accurate in describing the
subject matter of various bodies of law.

The phrase “sources of law” is used to describe methods and procedures by
which law is created and developed, or the origin from which particular laws
derive their authority or coercive force’. American law is derived from four basic
sources; constitutions, legislation, judicial decisions ( case law ), and
administrative rules and regulations.

Judicial decisions as part of law is a tradition in American law. This concept



UNIT ONE Introduction to American Law

of decided cases as a source of law is often referred to as the common law
system, which must be contrasted with the civil law system developed in
continental Europe'®. The civil law countries have codified their law so that the
main source of law in those countries is to be found in the statutes rather than in
the cases. Under the common law system, however, statutes as well as cases are
sources of law. This means that when a judge decides a case, not only does this
resolve the dispute between the litigating parties, but it also further decides all
similar cases that might arise in the future.

Words and Phrases

definition /,defi'nifon/ n. 7 X

define /di'famn/ vt BTN, RE
to be defined as BRER , RE SR
classification / klesifi'keifan/ n. A

classify il 53K
source /saois/ n. RIR , IR
function /'fapkfon/ n. TheE

resolve /ri'zolv/ . R g

dispute /dis'pjuzt/ n. a4y, Sl
prescribe /pris'kraib/ vt. e , FFab 77
impose /1m'pavz/ . EEy i

enforce /m'fors/ vt AT, 3Lt
enforceable /1n'fo:sabl/ adj. CIE7 ¥ Ey

justice /'dzastis/ n. IEX, Al
superior /sju:'praria/ n. k%

inferior /mn'frarta/ n. , adj. TE(H) IRFEM
to fit in with iRy

to bring about =91

instrument /'mstrumont/ n. THE; =

refer /r1'f3:/ vi. FEFR

to be referred to as TR R, AR

substance /'sabstons/ n. SE R
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substantive /'sabstontiv/ adj.
procedure /pra'si:dza/ n.
procedural adj.

lawsuit /'losut/ n.

trial /'traral/ n.

conduct /kon'dakt, -dokt/ vz
appeal /a'pizl/ vt. | vi., n.
judgment /'dzadzmont/ n.
enter into

breach /briit[/ n. ,v.
provide for

mechanical /mi'kenikl/ adj.
constitute /'konstitjust/ vz
entitle /mn'taitl/ vz

be entitled to

damages /'demidziz/ n.
public law

private law

divide vz

subdivide vz.

to be divided/subdivided into

constitutional /konstr'tju:fonal/ adj.

administrative /od'ministrativ/ adj.
criminal /'kriminl/ adj.
contract /'kontrekt/ n.

tort /toit/ n.

property /'propati/ n.
primary /'prarmori/ adj.
litigation / litr'geifan/ n.
litigate /'litigert/ vi. ,vr.
compensate /'kpmponseit/ vt.
subject matter

seamless /'siimlis/ adj.

LARE
B
B
R

B
AbE, #AT
EVF

Hlk

ZAT(HhEE)

B, EA
HAE

PLBRET , SEAR A

A, H R
Leee e BUA,
HAAGE
e

/7S

LS

o, F
B

o (F5) B

FETLH)
FTELH)

lE i)

GG

R

W7
HEE, EE
VFIR

W, 4
AEES
pvc 4iv)

i)

=
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overlap /'auva'lep/ vt HE,ER
inevitable /in'evitobl/ adj. AT RS, R
sue /sjur, suz/ Vvt ,vi. BYF, X R VFIA
label /'letbl/ . E{RRERELS i1,y B [ RERRREE | /S I (SRR =
XA
origin /'prid3in/ n. jicey//-}
particular /pa'tikjula/ adj. FrE ), Bk
derive /di'rarv/ vi. ,vt. g, 153, B AR
derive from Ra,BRTF
authority /o:'Oorit1/ n. BB, BUBERIT]
coercive /kau'3isiv/  adj. 5 il Y
legislation / ledzis'lerfon/ n. A7
judicial /d3zu:'difal/ adj. b 3:b]
regulation /regju'leifon/ n. BeHL,
common law system EiEE(R)
contrast /kon'tra:st, kon'trest/ vt., vi FERXTE, X H
civil /'stvl/  adj. REH
civil law system KA (R)
continental / kpnti'nentl/ adj. PN i)
continental Europe KEEERI (A EFEREFER )
codify /'kodifar, 'kou-/ vt gl ()
statute /'staetjuit/ n. (BSCHY) B30, B CE:
statutory /'staetjutari/ adj. BC () K
Notes

1. A basic purpose of law in our society is to maintain order and to resolve
disputes. For this purpose we make laws to define our rights and duties and
prescribe what we should and should not do.

RN E, RN — A R ERBRT RPN NHEK
AT EIER, AT EAR S, E RN IR AR R 4

2. The tax law fits in well with this concept of law.

BLERAT SRR X —HEE
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10.

. They are sometimes referred to as either substantive or procedural.

EATA IR SR R B P 1Y, BT R BB

Whether the agreement is enforceable and whether A is entitled to damages
are matters of substance and will be determined on the basis of the
substantive law of contracts.

PHLR B AT AT RE A B AUS B A2 5 ) J S 5 ) R, B AR 0 S A 4
B FERRE

. The law of torts is the primary source of litigation in America.

RAEREZEIFANERRE. FAHEERE: RENTFARSRRI

i/

. It deals with wrongful acts against a person or his property and is based on

the theory that in a civilized society, people who injure others or their
property must compensate them for their loss.
B(REGER) LB fEE A S S M 5178, B B RS 75 3O
P Wk 2 YNE R YNy A =2 B

. Classification of law according to subject matter can often be difficult

because the law is indeed a seamless web, and overlapping is inevitable if
we divide it according to a clear-cut definition.
RFABIERAT O REERMESR, HAEETH LR K ITENM,
B SO H—TIF R A e R .

. The law of sales, even though a part of the law of contracts, contains several

aspects that could best be labeled a branch of the law of torts.
LEAFRREFEEN—FS ERERXE, ERFILN T EERKRZA
BEGES X AZ . 458 LT X AMNERE AR & F,
A HE K 3B R R, T 3K 325 R A FE 26 07 T (A0 R AR RLRE ) |
by BJR T RAGETIRE , X2 ER TR ER .

The phrase “sources of law” is used to describe methods and procedures by
which law is created and developed, or the origin from which particular laws
derive their authority or coercive force. “EERIMMIE” X—RiEH LR
BIE SR & R B9 7 B AR Y , SR 8 EE AR R B A 38 1 R 9k o

This concept of decided cases as a source of law is often referred to as the
common law system, which must be contrasted with the civil law system

developed in continental Europe. 2 Y| BI/E H M — A, X —H#E
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RHEEHRIELEE R, ROTLIHE -5 KRR TE B ARk R A X 5

Word Study

. to define vt. - FEX, RE

The powers of a judge are defined by law.

Modern dance is hard to define. The body is the same that has danced for
ages.

. to impose vt. &N

Courts have the power to impose damages on defendants.

The traffic authority has imposed a speed limit on all motorized vehicles.

. to fit in with &F&

The new bookshelf you just bought doesn’ t fit in well with the old furniture.
Being a mother of two teenage boys, she is looking for a job that fits in with
her family responsibilities.

. to bring about 1 i{,

The new law will bring about an increase in labor cost.

Efforts are being made to bring about improvements in our working
conditions.

. to classify #{------ K

If we classify countries according to GDP per capita ( A#J GDP) , China is
still a poor country.

Books in this room are classified according to subject.

. torefer to ... as #{-----FRH, 8- PLARRE

Frank was referred to as “the problem child” at school. I was the only one
among his classmates he would talk to.

I think what he refers to as “litigation cost” includes attorney’ s fees ( f#
Uik ).

. to provide for/that #LE

This contract does not provide for renewal (ZEHH).

My employment contract with the company provides that I can not use my
work product to benefit any third party.

. to entitle Z5------ ALF], to be entitled to A FIEZ
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This coupon ({;E{# ) entitles you to a 20% discount on everything you buy
in this store.
As a full-time employee I am entitled to two weeks paid leave every year.
9. to divide/subdivide 43H/ B4

A leader should unite rather than divide, encourage rather than discourage.
We divided ourselves into two opposing teams for the debate, and then
subdivided each team into groups of three to prepare for it.

10. to contrast with % L, X} B&
His public statements contrast sharply with his private life.
Contrasted with the high-rise buildings surrounding it, this school looks
much too shabby.

Exercises

I. Tell whether each of the following statements is true or false:

1. There are many ways to define law, but no single definition is
completely satisfactory.
All people agree that the purpose of law is to achieve justice.
Law brings about changes in society, so it is an instrument of change.
Tax law can be seen as a command of the state to its citizens.

KA W N

Judicial decisions are an important source of law in France and
Germany.

Private laws are mostly statutes.

Laws can be classified according to their sources.

Common law countries have only case law.

R

Case law is judge-made law.
10. Constitutions are public law.

fw v II. Answer the following questions:
| 4 ;

h 4

. What are the purposes or functions of law?

2. Are laws just a set of rules of conduct? Why or why not?
3. What is substantive law?
4. What is procedural law?
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° 0 e

10.

What is public law?

What is private law?

From what sources do American laws derive their authority?

What is a common law country?

What is a civil law country? Name as many civil law countries as you
can.

Classify and describe the following laws in as many ways as you can:
contract law, tort, property, criminal law, constitutions, criminal
procedures, civil procedures, statutes, administrative law, case law

M. Fill in the blanks with proper words:

1.
2.
3.

10.

Law can be in different ways according to its different

Without the means to laws, we can not have order.

Even if the court a fine ({i}#X) on him, the judgment will not
be because he is too poor to pay.

. The tax law is a good example of the concept of law as a

from the superior to the

. Law is . This means that breaking any rule of law will

punishment.

. Whether someone is to damages is a question of

law.
Substantive laws define rights while procedural laws
procedures by which rights are and enforced.

. Countries in continental Europe are to as civil law countries.

This means that law in these countries is and the main source
of law is rather than decided cases.

. Public laws the public generally, while laws deal

with the relationship between
Classification of law according to inevitably results in

IV. Cloze:

Law can be defined (1) to its functions. If we see law as a
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(2) by which we maintain social (3) and resolve
disputes, then law is not only a set of (4) of conduct but also the
means to . (5) responsibility and to enforce social (6). If
we see law as a method (7) social control, then law is an

(8) of change as well as a result of change. Law is also seen as
the (9) from the ruling class to the ruled. Although there are
many (10) of law, we must know that no single definition

(11) perfect and no definition fits in (12) all laws.

Laws can also be classified in different (13). They can be
divided into substantive and (14) law, public and private law,

(15) and case law.

Particular laws derive their (16) from different sources, of
which there are four in America: constitutions, (17), judicial
decisions and administrative rules and (18).

V. Translation:
1. English to Chinese

The U. S. is a common law country. In all states except Louisiana
(which is based on the French civil code) , the common law of England
is adopted as the general law of the state, EXCEPT when a statute
provides otherwise. Common law has no statutory basis; judges establish
common law through written opinions that are binding on future decisions
of lower courts in the same jurisdiction. Broad areas of the law, most
notably relating to property, contracts and torts are traditionally part of
the common law. These areas of the law are mostly within the
jurisdiction of the states and thus state courts are the primary source of
common law. Common law changes over time, and at this time, each
state has its own common law on many topics. The area of federal
common law is primarily limited to federal issues that have not been

&

addressed by a statute. Thus, “common law” is used to fill in gaps.
2. Chinese to English
1) W R EA BRI RIR ) T HL
2) ADR SR RYE N AR B RIE AT BUE = R GUR, T E T &
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B XA i T35

3) FBIE R E I Y, TR SCHE W B LB B A T BOLAR 8 1Y o

4) APIEFETEENPERLY, EX N EX L EHEBRICH.
ERATBA BRERER

5 BEAPEL L EHEEEEBRNTFAR, BEX—RAZERK
(limited) ,,

6) HARKFERM AL E X, T ERERNEENNKEZ,
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Lesson Two

Law Under American Federalism

Text

The United States has a federal system of government. What this means is
that under the U. S. Constitution there is a national, or federal, government, and
there are individual states, each enjoying a substantial degree of autonomy. Each
state has its own constitution, its own government, its own set of statutory laws
made by -its own legislature, and, because of the common law tradition, a body
of case law created by its own courts.

The U. S. Constitution gives certain law-making powers to the federal
government, others to the state governments, and yet others to both.

The law-making powers granted to the United States Congress are specific
and limited. They include areas of interstate and foreign commerce, federal
taxation, currency, the postal service, declaration of war, maritime law,
bankruptcy, patent and copyright, and the establishment of armed forces. In
addition, Congress is also empowered to make “all laws which should be
necessary and proper for carrying into execution the foregoing powers”. Among
these enumerated and implied powers, some are exclusive and others are shared
with the states'. In areas where there are both federal and state laws, federal law
prevails if the two are in conflict’.

The powers not specifically granted to Congress are reserved to the states or
to the people. Thus, most areas of private law, such as contracts, torts, business
and corporate governance, are governed by the statutes and common law of each
state.

Beginning in the mid-20th century, a number of trends combined to enhance
the federal role within the legal system. Even so, much of that system remains



UNIT ONE Introduction to American Law

within the state domain. While no state may deny a citizen any right guaranteed
by the federal Constitution, many interpret their own constitutions as bestowing
even more generous rights and privileges. State courts applying state law
continue to decide most contractual disputes. The same is true of most criminal
cases, and of civil tort actions. Family law, including such matters as marriage
and divorce, is almost exclusively a state matter. For most Americans most
of the time, the legal system means the police officers and courts of their own
state, or of the various municipalities and other political subdivisions within
that state.

As a consequence of this federal scheme, choice of law questions confront
judges and lawyers in multi-jurisdiction disputes almost as frequently as in
international litigation®. If a dispute arises out of a series of activities in different
states or between parties who are residents of different states, and the substantive
rights at issue are defined differently in these states, the choice of applicable law
may become a crucial and hotly contested issue; thus giving an added dimension
of complexity to the legal situation. '

Let’s first look at a case involving claims of securities fraud. Since securities
transactions are governed by both federal and state laws, the applicable law in
such cases includes both federal law and the laws of relevant states.

A tort claim typically does not involve federal law. The law applicable to a
tort claim is generally said to be the law of the place of injury. Thus, a court
sitting in state X would follow its own rules of procedure, but it would use the
tort law of state Y if the injury occurred in Y.

The choice of law question with respect to contract disputes is much more
complicated. Several choice of law rules are used by different courts on issues
involving the law of contracts. Suppose a contract is concluded in one state
(State A), performed in another ( State B) , and the parties are from still others
(State C and State D). In this multi-jurisdiction case, which state’s substantive
law is applicable? The question will be answered by the court which hears the
case. Suppose the plaintiff brings his contract claim before a court in his home
state C. Suppose also that according to the choice of law rules of State C,
contract disputes should be governed by the law at the place of contract
performance. The court in State C will apply the contract law ( both statutory and
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case law) of state B in resolving the dispute. However, if the plaintiff brings the
dispute before a court sitting in defendant’s home state D, whose choice of law
rules direct the court to apply the law of the state most involved with the
contract*, the outcome of the lawsuit may be different.

The trend toward uniform statutes has tended to decrease these conflicts, but
many of them still exist. So, in studying American law, students should be
aware that different states may have different substantive laws and different
choice of law rules regarding a particular legal situation, resulting in the
possibility that the choice of forum may affect the substantive rights of parties
concerned.

Words & Expressions

substantial /sab'stenfal/ adj. SRR, BB
autonomy /5:'topnomi/ n. BIA ()
statutory /'stetjutori/ adj. BSCH

statute /'stetfuit/ n. RS0, i
legislature /'ledzislertfa/ n. SN
common law 38 vk

specific /spa'sifik/ adj. BRR , BEN
interstate /,into'steit/ adj. M BRI
currency /'karonsi/ n. "M

maritime /'meritaim/ adj. b2 A
bankruptcy /'bepkraptsi/ n. e

patent /'paetont/ n. EH

copyright /'kpprrait/ n. AR

execution /,ekst'kju:fan/ n. AT
enumerate /1'njuimorert/ vt bl

exclusive /1k'skluisiv/ adj.
prevail /pri'veil/ vi.
govern /'gavan/ vt. , vi.
domain /douv'mem/ n.
bestow /bi'stou/ vt

HEBR H AL — VT, A By
R, B A

guih, B, X, RE, BT
G, ol
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tort /toit/ n. (523

municipality /mjunisi'pelati/ n. i, T BUF

subdivision /'sabdrvizan/ n. s

choice of law LR

jurisdiction /,dzuoris'dikfan/ n. BHENBX

multi-jurisdiction dispute W R EZREX LS

litigation //liti'gerfan/ n. VFin

substantive /sob'staentiv/ adj. SRR

complexity /kom'pleksati/ n. B3

relevant /'relovont/ adj. FHRH

claim /klerm/ n. , vt. BOR (B s R (R ; 58K

securities /s1'kjueratiz/ n. U

fraud /fro:d/ n. HRVE , B0

uniform /'juirniform/ adj. —B A, R

forum /'fairrom/ n. TR , HATAFFHE K 5
Notes

1. Among these enumerated and implied powers, some are exclusive and others
are shared with the states.
TEX L B M FBR AU B, — 2R RR TR, B — L2 5 M
HEH,

2. In areas where there are both federal and state laws, federal law prevails if
the two are in conflict.
TEBEA BN A ML AR U, AN SRR AR ph 3, WU AR IR ¥4 R o o

3. As a consequence of this federal scheme, choice of law questions confront
judges and lawyers in multi-jurisdiction disputes almost as frequently as in
international litigation.
BB B G R — 2, 35 MR TR B 5 X i 20 4y vh o o e v
RN, LB PR URA B —FE,

4. ... whose choice of law rules direct the court to apply the law of the state

most involved with the contract.

M B R EE B AL AL E i BeiE A 5 A R X R R E VTR BE
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Word Study

. specify vt. $8%€,159, ¥k

specific adj. BARE, BB, K5 %E B9

You said you wanted me to buy a cell phone for you. I will not do that
unless you specify the brand and model you want.

The task would have been easier for us if your instructions were specific.

. enumerate; to name a list of things one by one %]

In his closing speech the chairman enumerated the objections to the proposal
that were raised by committee members.

To enumerate the works of Mark Twain will take more than a page, I think.
. prevail vi. 3K}, K8

The Parties agree in their contract that the English version will prevail over
the Chinese if the two give rise to different interpretations.

The prevailing party won a damage award of one million.

. govern vt. , vi. X BC, RE,EHT

The law of supply and demand governs the prices of goods.

The governing law for this dispute is Chinese law.

. with respect to &TF, g+ ms

The manager wants to talk to you with respect to your employment contract.
With respect to tort claims the choice of law is quite simple.

Exercises

. Tell whether each of the following statements is true or false.
1. The states in the federal system have their own legal systems.
The legislative power of the United States Congress is limited.
The powers granted to Congress are exclusive.

Federal law-making power has been expanded over the years.
Federal law is now a dominant part of American law.
Substantive laws are uniform in all states.

B L

With respect to securities transaction, the governing law is state law.
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9.
10.
11.
12.

The law for a tort claim is the law at the place of injury. This is a
choice of law rule.

Choice of law rules may affect courts’ judgments on substantive issues.
The courts in different states follow the same set of choice of law rules.
Choice of forum does not affect the outcome of a lawsuit.

Conflict of law problems still exist despite of many uniform statutes.

II. Answer the following questions

1.
2.

Does America have a uniform legal system?
How does the Constitution divide the law making power between the
federal and state governments?

. Why is it said that the states have a substantial degree of autonomy?
. Explain the concept of American federalism and its effect on the

American legal system.
What law making powers does the U. S. Congress have? Are they
granted to the Congress exclusively?

6. What happens if a state law conflicts with a federal law?

10.

. Is it possible for a court in State A to apply the laws of State B? If the

answer is yes, when does it happen?
What kinds of cases are most likely to be governed by state laws?

. Explain how choice of law may affect the substantive rights of the

parties to a dispute.
Explain how choice of forum may affect the outcome of a lawsuit.

M. Fill in the blanks with proper words:

1.

3.

The powers to Congress are enumerated in the U. S.
Constitution. They are and limited. However, they can be
stretched through the elastic clause or the “necessary and proper” clause
of the Constitution, which has been a source of powers of
Congress.

. The taxing power of the Congress is not , since states can also
collect taxes.

The parties agree that disputes over contract interpretation shall be
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by Chinese law.
4. You can quote court judgments without worrying about . They
are in the public
5. What should be the law for a dispute out of
contract performance? Is there a general rule?
6. The board members voted down the first proposal. But with
to the other proposals, opinions differed widely.
7. The fact that America is a common law country gives another dimension
of to its legal system.
8. Choice of forum is a procedural question, but it may the
rights of the parties.
9. In America’s over two centuries of constitutionalism, the general

has been an of federal power.
10. In spite of statutes, differences still exist in the
laws of different states and of law often arise in
cases.
. Cloze:
Federalism is a system of government in which a written (1)

divides power between a central government and governments of states or

other (2). Under American federalism the states enjoy a
substantial degree of (3). They have their own constitutions, their
own governments, and their own bodies of (4) and case laws.
They have powers that would (5) to the central authority in other
governmental set-ups.

The United States Constitution (6) the power of the federal
government to the fields of defence, (7) affairs, the control of the
currency and the control of commerce (8) the states. The basic

principle of American federalism is fixed in the Tenth Amendment to the

Constitution, which states that the powers not (9) to the national

government are (10) to the states, or to the people.
Urbanization, industrialization and war are factors which worked to

(11) the power of the national government over the years. But the
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states (12) to be very important political centers of government
activity. President Nixon and Reagon tried to give (13) to the
states power that was deemed to have been taken (14) them. The

current president, George W Bush, has promised to continue this Republican
principle — making the (15) government smaller.

V. Translation:
1. English to Chinese
Certain basic facts about the American legal system must be
recognized. First of all, statutes and precedents, in all legal areas, vary
from state to state. In some states the plaintiff in an automobile accident
case must be completely free of fault in order to recover damages; in
other states a plaintiff found to be 20% at fault could recover 80% of his
damages. Second, each state is free to decide for itself questions
concerning its common law and interpretation of its own constitution and
statutes. Third, many legal issues arise out of acts or transactions that
have contact with more than one state. These facts make litigation in the
courts of America a complicated process.
2. Chinese to English
1) REEERENEZRERREE b (largely ) 2 36 B X BB H
TR o
2) FEBCHHIRZRM b, S M ERA SE R B B4, A B B,
H & WL Bl E FEERE, LUK B C BBt BBk
3) VEEREREEALIN e 18 85 N 32 B s 4 vl B SR
4) IRMLE BB , T LM FE A SR [R] BE b A A TR i SE 4
% R AEREFERBAZREEZMNRE,
5) REGERAKIERRERIT A,
6) ZE—EAMBHRE B TR EREME,




21 2 ERIE(F=HR) L

Lesson Three

The Dual Court System

Text

The American judicial system, reflecting the overall decentralized nature of
its government, comprises a large number of federal and state courts.

The federal and the state judicial systems are each constructed like a
pyramid. Entry-level courts at both the state and federal levels are trial courts, in
which witnesses are called, other evidence is presented and the fact-finder (a
jury or sometimes a judge) is called upon to decide issues of fact based on the
law.

At the top of each pyramid structure is the court of last resort, which has the
authority to interpret the law of the relevant jurisdiction. In most states and in the
federal system there is also a mid-level court of appeals.

Along with certain federal crimes (such as terrorism or drug trafficking
across state lines) , federal courts hear non-criminal or civil cases only if they are
premised on a question about the meaning of a federal statute or application of
the Constitution; if the parties are citizens of different states, or if one is a citizen
of a foreign country, and more than $75,000 is at stake; or if the federal
government itself is a party to a suit'. For example, if a company is accused of
violating a federal environmental law, the suit may be brought before a federal
court.

In theory, a party to a federal judicial proceeding has access to three levels
of decisions; it may appeal the decision of the trial court to a U. S. Court of
Appeals, and, if it is dissatisfied with the appellate court’s decision, it may seek
further review of that decision by the United States Supreme Court. In practice,

however, the Supreme Court agrees to review only a small number of cases each
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year that it considers to be of national significance.

Each of the fifty states has its own set of courts having an overall structure
that parallels that of the federal court system’. These state courts hear the
overwhelming majority of criminal and civil cases. State trial courts initially
hear civil and criminal cases; decisions can then be reviewed by courts of
appeal, and finally, a case may be reviewed by the state court of last resort,
which, in most cases, is called the supreme court of the state. States also
have different kinds of specialized courts dealing with such matters as juvenile
and family relations, probate, tax, or trade and commerce. Many states and
localities have small claims courts in which people can file claims for small
sums of money directly, without attorneys, following simplified and
relatively quick procedures®.

Federal judges, whether in district courts or the nine-member Supreme
Court, are nominated by the President and subject to approval by a two-thirds
vote of the Senate. To ensure their impartiality and to remove outside political
pressures as much as possible, they are appointed for life, subject to removal
only after impeachment for and conviction of a crime.

At the state and local level, judges may be appointed or elected to specific
terms of office. Elected or appointed, judges at every level must be seen as
impartial arbiters of the law, not as partisan politicians. They cannot be removed
before the end of their term for minor complaints or unpopular decisions. Like
the federal court judges, they can be removed from office only through the
process of impeachment and conviction.

In civil and criminal matters, courts operate under the principle known as
stare decisis, Latin for “let the decision stand. ” In other words, courts rely on
the precedents established by previous court decisions in deciding current cases of
similar legal issues and facts. Stare decisis does not mean that courts cannot,
and do not, overturn principles established in previous decisions. However,
reliance on precedents gives the law a measure of stability and predictability,
and allows the parties to enter into relationships and regulate their conduct
with reasonable assurance of the governing rules of law. Stare decisis, in the
words of one Supreme Court justice, is the strong tie which the future has to
the past.
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Words & Expressions

decentralize / di:'sentralaiz/ vt
pyramid /'prromid/ n.
resort /r1'zoit/ i

n.
court of last resort

premise /'premis/ n., vi.

to be premised on

stake /sterk/ n.

at stake

appellate /a'pelot/ adj.
parallel /'paralel/ adj. ,n. , vt.

juvenile /'dzu:vonail/ adj.
probate /'proubert/ n.
small claims court

file /farl/ wt.

nominate /'nominert/ v
impartiality /'tm,pa:f1'alati/ n.
impeachment /1m'pi:tfmant/ n.
conviction /kan'vikfan/ n.
arbiter /'a:bita/ n.

partisan /,pa:tr'zen/ n., adj.
stare decisis /'stearidr 'sarsis/
precedent /'presidont/ n.
overturn /,auva'tain/ vt
predictability /,pr1dikta'bilati/ n.
regulate /'regjulert/ vz

SR, TR

R |

KB, &M, R, IRE; RBIK
Xf 5

(L) ;#EMAR, HEZH

KRHEBE

B4R, FE e BOBTR, BE N
L7

B HTR Y

W E

FEfER

FiRE, B BRI

FATH AT, MIZ AL 5
AT e A

AEH

BB

INBRRIA B e

) 38, R (HF) , '
() s LR BIERR

"4

ANIE , ARA

%

EE

G- VNN TN 2 JN

THE, IR IRPER

(5LT) EYERT I , B9 S

Sl

]

AL

B, AT T
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Notes

. Along with certain federal crimes (such as terrorism or drug trafficking
across state lines), federal courts hear non-criminal or civil cases only if
they are premised on a question about the meaning of a federal statute or
application of the Constitution; if the parties are citizens from different
states, or if one is a citizen of a foreign country, and more than $75,000 is
at stake; or if the federal government itself is a party to a suit.

BR T W BB LI R E W FRAT (AN B M B R 3 SUAT R R SE F )
Sh BRIABE RAEE TR E SRR FR M 1) RGBETERAERRE
MBI TR G A ; 2) Rt YFEARARMBAR, R—T7 25k
HAR,FFHFASBEE £ HTRET; 3) BRIBBUNRIFALFHIT .

. Each of the fifty states has its own set of courts having an overall structure
that parallels that of the federal court system.

EtAMMEEHRABCH —EER, ZERRAGE LA ESBRAERAS
HR

. Many states and localities have small claims courts in which people can file
claims for small sums of money directly, without attorneys, following
simplified and relatively quick procedures.

W MR /MBFA RS , AR AE e MR, AR E
RN, B B

Word Study

. resort vi. , n. KRBy, &, KRB, Vi s SRBIEIX R

If the dispute can not be settled through negotiation, it is feared that the two
countries might resort to force.

He turned to his family for financial support only as a last resort.

. premise vt. ,n. {ERgeee- IRTIE , B4R

His conclusion is based on a false premise. How could it be correct?

The injured worker sought damages against his employer. His claim is
premised on the Federal Employment Compensation Act.
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. parallel adj. , n. , vi. AT FATL B2 Gooeo o FAT, 5o HE
There are some interesting parallels between the education systems of these
two countries.

The history of the law firm parallels the growth of Southern California.

. subject to 3Z------ SZEC (| 29) B9, BUIRTF -+ B9

Foreigners are subject to the laws of this country when they are here.

The agreement, which has been signed by the parties, is still subject to
government approval.

. overturn vt. FH{F

A principle established by a decision of the U. S. Supreme Court can only be
overturned by itself.

. regulate vt. FH,HTE

Traffic is regulated here by the municipal police authority.

A well-regulated market is what the government is working hard to achieve.

Exercises

. Tell whether each of the following statements is true or false:
1. A plaintiff injured in a car accident can have a choice between state
courts and federal courts.
2. Federal district courts can hear all criminal cases.
3. For a claim of less than $7,500, the plaintiff can only file a suit with a
small claims court.
4. There is at least one federal appellate court in each state.
5. A party unhappy with an appellate court decision is entitled to a review
of the case by the U. S. Supreme Court.
6. The federal court system also has small claims courts.
7. State judges are appointed for life.
8. Judges can not be removed from office for their poor or unpopular
judgments.
9. All federal judges are nominated by the President and approved by the
Senate.
10. Precedents can be overturned.
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II. Answer the following questions:

1.
2.
3.

Does America have a unified court system?

Under what circumstances will a federal court hear a contract dispute?
What kind of cases are more likely to get review by the U. S. Supreme
Court?

. If the amount at stake is very big, can the plaintiff bring the claim to a

federal court?

. Explain the structure of the federal court system.
. Explain the structure of the state court system, with emphasis on the

differences between the state and federal systems.

. Federal judges are appointed for life. Explain the reasons behind this.
. Judges should not be partisan politicians. But do you think they can

really stay away from politics?

. Explain the principle of stare decisis.
10.

What are the reasons for the principle of stare decisis?

. Fill in the blanks with proper words:

1. The United States is a nation 50 states under a
national government.

2. No one has his success in business.

3. Laws are meant to human behavior, and the court is seen as
the last for settling disputes.

4. Only very defined legal issues can be brought before federal
courts. The majority of court cases take place at the state and
local levels.

5. Because I didn’t have to a computer when I was in the hotel ,

"I didn’t get his email message until now.

6. His claims are on tort liability.

7. The of the independent director is to the approval
of the shareholders.

8. When judges are upon to decide a case, they often rely on

9. The small income gave him financial independence and a of
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self-respect.
10. When such a huge amount is at , no one will agree to
undertake the project without reasonable of success.

IV. Cloze:

The United States district courts are the (1) courts of the
federal court system. Within (2) set by Congress and the
Constitution, the district courts have (3) to hear nearly all
categories of (4) cases, including both civil and (5)
matters. There are 94 federal judicial districts, including at (6)
one for each state, the District of Columbia, and Puerto Rico.

The 94 U. S. judicial districts are organized (7) 12 regional
circuits, each of which has a United States court of appeals. A court of
appeals (8) appeals from the district courts (9) within
its circuit, as well as appeals from decisions of federal administrative
agencies. In (10), the Court of Appeals for the Federal Circuit
has nationwide jurisdiction to hear appeals in specialized cases.

The United States Supreme Court (11) of the Chief Justice of
the United States and eight associate justices. The Supreme Court each year
hears a (12) number of the cases it is asked to (13).
Those cases may begin in the federal or state courts, and they usually

(14) important questions about the Constitution or (15)
law.

V. Translation:
1. English to Chinese
1) It is something of a myth to speak about a single U. S. court system
because it is in reality composed of multiple autonomous court
systems. There is the federal court system, an integrated system
divided into numerous geographic units and various levels of

hierarchy; in addition, each state has its own courts operating within
the state. Under this dual federal /state court structure, the U. S.
Supreme Court is the final arbiter of federal law, while the highest
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court of each state has the ultimate authority to interpret laws of the
state.

2) The vast majority of courts at both the state and federal level are
“courts of general jurisdiction,” meaning that they have authority to
decide cases of many different types. There are no special
constitutional courts in the U. S. — any court has the power to
declare a law or action of a government executive to be
unconstitutional, subject to review by a higher-level court.

. Chinese to English

1) S BRI BE R B T HBUA BBU 43 BEHE IR o

2) MEFRERESBIFWRMAELL. ENWERBRE—ERE,

3) BRI IR B LR BRI RGO A T L, FEBRAR
HREF VBRI BE LB & .

4) BRPEERERLSFN . XA B TFROSIIWBIEES .

5) BWEMERAENHEMARLE HAIRMNBE, HEERERR
2V RBRAEERRE B K,

6) “HIERIHI” RN E kR AR —ERENRE M B




UNIT TWO
Civil Litigation

Lesson One

The Adversary System

Text

The law of procedure can be divided into criminal and civil. Civil procedure
is the body of rules by which the parties in civil litigation use the court to settle
disputes.

Generally, the party bringing the lawsuit to the court is called the plaintiff,
and the party against whom the action is brought is called the defendant. On
appeal, the appealing party is usually referred to as appellant, and the winning
party at trial is called the appellee.

In most states and in the federal courts, all persons may join in one lawsuit
as plaintiffs if the causes of action arise out of the same transaction or series of
transactions and involve ‘common questions of law or fact'. In addition, the
plaintiff may join as defendants all persons who are necessary to a complete
determination or settlement of the issues’. If a defendant alleges that a complete
determination of a controversy cannot be made without other- parties, that
defendant may bring in new third parties as third-party defendants’. The
procedure is “usually followed when someone is liable to a defendant who, in
turn, is liable to the plaintiff.

A distinctive element of the Anglo-American judicial procedure is the
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adversary system, which is the characteristic form of trial procedure in common
law countries, in civil as well as criminal cases. Its essential feature is that a
decision is made by judge, or judge with jury, who finds the facts and applies
the law from submissions made by partisan advocates on behalf of the parties. In
this system of trial procedure, the responsibility for beginning sﬁit, for shaping
the issues, and for producing evidence rests almost entirely upon the parties to
the controversy*. The court takes almost no active part. It does not do its own
investigating. It rarely even asks a question. Most often it is only responsible for
guiding the proceeding according to certain procedural rules and for making
decisions on questions of law that arise. This system is to be contrasted with what
is generally called the inquisitorial system, which is used in countries of the civil
law tradition such as France and Germany. In the inquisitorial system of trial,
the judge applies the law and finds the facts by his own active investigation and
inquiries at trial.

Under the adversary system, the scope of the lawyers’ power and
responsibility is wide. It is the lawyer who makes the initial and usually final
decisions as to choice of court, size of claim, nature of claim, parties, extent
and kind of pre-trial investigation, mode of trial ( whether jury or non-jury),
settlement offers, extent and kind of proof, style of presentation and argument,
and, within limits, speed and vigor of presentation. Judges are called on to
intervene only occasionally and then briefly, to ensure that all the procedural
safeguards are met and essential fairness is achieved.

The reasons for the prevalence of the adversary system are manifold. First,
it is believed that a truer decision will be reached as a result of a contest directed
by interested parties’. Second, since the parties have a direct interest in the
resolution of the dispute, they should bear the burden of the time and energy
required. Third, setting up sides reduces the determination of the suit to some
yes-or-no questions, which are easier for an unbiased judge®. Fourth, the human
instinct to do battle is better satisfied by a contest that is very much in the hands
of the parties.

Contrasted with the methods of scientific or historical research, this system
of finding answers to legal controversies seems sometimes unsatisfactory. When
one reflects on the fact that under the adversary system victory often turns on
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factors other than the true merits of the case, there is reason to be skeptical about
it. Critics of the adversary system point out that it tends to reduce litigation to a
costly game, in which the lawyers become the principal players and the outcome
will turn on their skills rather than on the true merits of the case’. In recent times
there has been a trend toward increasing the affirmative or active functions of the
court that reflects the larger trend away from the “sporting” or “game” theory of
litigation. Nonetheless, it cannot be questioned that in the United States the
primary responsibility and control over almost all phases of the judicial process
continue to reside in the parties. Full understanding of the American legal
procedure will require our constant attention to the existence of the adversary
system as well as critical analysis of its shortcomings.

Words & Expressions

action /'®kfan/ n. Ui

to bring an action/lawsuit against sb. mEAREIFL , BB ERA

defendant /di'fendant/ n. B

appellant /o'pelont/ n. ERA

appellee /,&pa'liz/ n. B ERA

cause of action FH

transaction /tren'zekfan/ n. X5

to join sb. as plaintiff/defendant S5FEANLREF/BEAMENE=
A& IR

to make a complete determination )iy A

of a controversy

to be liable RARE

to rest on HREE , HKH

adversary /'zdvasari/ n. BE,F, BATH

adversary system Lk

characteristic / kerikto'ristik/ adj. , n. ¥E 0 BHE

advocate /'advakert/ vt. , n. Wi, /A8 WY E BE

produce /prou'djuis/ vt ZH, R

evidence /'evidons/ n. JEHE
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inquisitorial /1n kwiz1'to:rral/
presentation /,prezan'teifan/
intervene /,inta'viin/ vi.
safeguard /seifga:d/ n. ,vt.
prevalence /'prevalons/ n.
manifold /'manifavld/ adj.
contest /'kontest/ n.
interested adj.

resolution /;reza'lu:fan/ n.
to bear the burden of

to reduce ... to

unbiased /An'barast/  adj.

adj.

n.

4 im] iy

A, Rk

TH ;A

B e , PR UE SR R
WAT , AT

ZFEHN

HFE

BRIEXRRM

fi ok

A&

oo S e G
T I B

satisfy /'setisfar/ vz. WE,fFa
critic /'kritik/  n. #HIrE
merit /'merit/ n. HLHM, R EHE
phase /feiz/ n. BB
reside /r1'zaid/ vi. BT, 3F
affirmative /o'faimoativ/ adj. BEWN, FRK
1. ... all persons may join in one lawsuit as plaintiffs if the causes of action

arise out of the same transaction or series of transactions and involve

common questions of law or fact.

WNRE i B R A3 5 BE I3 5 3 B K ) 35 5K Bk 2 1R R SUAH

[, R Al LA 3R o

2. In addition, the plaintiff may join as defendants all persons who are

necessary to a complete determination or settlement of the issues.

BRIEZ 51, IR AT ASE B A % 180 i A ke 2 Ak 88 4 b AN T 2 B A A D

HRIFEFF.

3. If a defendant alleges that a complete determination of a controversy cannot

be made without other parties, that defendant may bring in new third parties

as third-party defendants.
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AR AR S UGE U AU HAt 2 3N, A 7T DR HoAt AN
BEAEERAZR.

. In this system of trial procedure, the responsibility for beginning suit, for
shaping the issues, and for producing evidence rests almost entirely upon the
parties to the controversy.

FEXFERRFHES, RERL FEFWUURERIERERILFELE
E L YN: g

. First, it is believed that a truer decision will be reached as a result of a
contest directed by interested parties.

B MIAAHERERRNLAFEANEIFNEBRTUSBERSEL
PRIGOLHIRE o

. Third, setting up sides reduces the determination of the suit to some yes-or-
no questions, which are easier for an unbiased judge.

=, WL LR AL IR FE AR T JUE R AR S, A BRI Y
EELEERLEES

. Critics of the adversary system point out that it tends to reduce litigation to a
costly game, in which the lawyers become the principal players and the
outcome will turn on their skills rather than on the true merits of the case.
XU RFHOFS E RS H, TUBHREVRA R A — 5 PRI LT, T
BT ¥/, MERMNBRTFHREIMARRFASHWRIENE,

Word Study

. to join vt. , vi. &3

It is a good idea to join Tom’s employer as defendant, because Tom may not
be able to pay the damages.

The victims of the accident joined in an action against the bus company.

. to be liable to sb. for sth. FHFEXFH ARA FIE

In this case the employer is also liable for the accident caused by his
employee.

All the persons who signed this note ( HJZZ) are liable.

. to rest on fKiE

Our hope rests on you.
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The legal counsel is only an advisor. The final decision rests on the board of
directors (EH£).
4. to reduce ... to Ff------ RSy, 48----e Ha R
After months of negotiation they finally reduced their agreement to a written
contract.
The battle was reduced to a fist fight after all the weapons became useless.
5. to reside in/with &
The highest judicial authority resides in the Supreme Court.
With which institution does the power to legislate reside in your country?

Exercises

I. Tell whether each of the following statements is true or false:

1. The plaintiff may join all persons as defendants who he thinks are
necessary for a complete determination of the dispute.

2. A defendant can not bring in a new party.

3. Under the adversary system the judge takes an active part in the
resolution of disputes.

4. The judge also introduces his own witnesses.

5. The judge is responsible for guiding the proceedings and ruling on
questions of law.

6. The adversary system helps to reduce the cost of litigation.

7. The adversary system puts the control of the judicial process in the hands
of the parties.

8. In recent years, there has been a trend toward strengthening the
adversary system in America.

9. By setting up sides and making litigation a contest between interested
parties, the adversary system tends to reduce litigation to a game.

10. Critics of the adversary system think that the role of the judge should be

greater.

. Answer the following questions:
1. What is civil procedure?
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AT

8.
9.
10.
11.

What is a plaintiff?

What is a defendant?

What is an appellant?

What is an appellee?

Can more than one person be joined in a lawsuit as plaintiffs? If so,
under what circumstances?

. Can more than one person be joined in a lawsuit as defendants? If so,

under what circumstances?

What is the adversary system?

What is the role of the judge in litigation under the adversary system?
What are the advantages of the adversary system?

What are its weaknesses?

M. Fill in the following blanks with proper words:

1.

Civil procedure is the of rules guiding the procedure of civil
litigation.

2. The party who brings the lawsuit to court is the

. The party who appeals from the decision of the lower court is generally

referred to as the

. When the causes of action out of the same transactions and

common questions of law or fact, all persons may
in one lawsuit as plaintiffs.

. If a defendant alleges that another party is to him with respect
to the same dispute, he may bring in that party as a
defendant.

. The adversary system is a element of the Anglo-American
judicial procedure. It reduces the process of litigation to a contest
between parties, who have control over almost all
of litigation.

. In a court operated under the adversary system, the responsibility for

suit, for the issues and for evidence
rests almost entirely the parties, who also the

burden of the time and expenses required.
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V.

8. Since the determination of the dispute is to some yes-or-no
questions, the job of the judge is made .

9. of the adversary system think that the skill of the lawyers
should not be made decisive to the outcome of litigation.

10. Justice requires that the outcome of a case depend on the of
the case.
Cloze :

The adversary system is a distinctive element of (1) in
American courts. Within this system, the parties (2) the
controversy play a leading role (3) the litigation process. The
judge guides the proceeding (4) to rules of procedure, and makes
decisions (5) questions of law. But he takes no active (6)
in the process.

Advocates (7) the adversary system thinks that it has many
advantages. First, it tends to result (8) truer decisions. Second,
it places the main (9) of litigation on the parties and saves

(10) of the time, energy and money for the court. Third, it
makes the job of the (11) easier, since the determination of the
suit is (12) to yes-or-no questions.

But the only test of a good system of procedure is: Does it tend
(13) the just and efficient determination of legal controversies?

Measured (14 ) this standard, the adversary system seems
unsatisfactory. As many critics have (15) out, the adversary
system often means that control (16) the litigation process will
very much be in the (17) of the parties, and victory will depend
on the (18) of the lawyers rather (19) on the justice or
true (20) of the cause.

Translation ;

1. English to Chinese
The question of standing to sue (VY51 F K% #) is whether the
litigant is entitled to have the court decide the dispute. The issue arises
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because of the limited role of courts in our society.

For a court to hear a case, the plaintiff must allege that there is a
controversy between him and the defendant, and that he has a personal
interest in the outcome of the controversy. He must also allege that this
personal interest is based on the threatened or actual injury to him
resulting from the defendant’s action. :

Without the requirement of “standing” , courts will be called upon
to decide abstract questions of wide public significance. Such questions
are best resolved by the political process.

. Chinese to English

1) IRFMFEARETL, RRR R E . WREANRERIFL, R
MEHE .

2) BRARBRN AR -5, BATT LHETA K% FEAEREE
BHE—NRTH

3) BEFRREE N XA T, IR EIENE = ABEFTA
BR.

4) EXREEE EEHABRRSE5FE, BERBERFEERET
IR I PR S8 B R (R R

5) RTFWERMEZBIRTRFA S W HELEAM, HEIUA R LM
EBRTRIMKEIT .

6) BREFBELBZHREENEM, AHNAREERIERFN
— P BERRES.



